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Sept. 21, 2006
DECISION/ORDER NO.:

2649
Ontario Municipal Board
Commission des affaires municipales de l’Ontario

PL031324
PL050759
PL050584

The Ontario Municipal Board has received appeals under subsection 17(36) of the Planning Act,
R.S.O. 1990, c. P.13, as amended, from a decision of the Minister of Municipal Affairs and
Housing to modify and approve the new Official Plan for the City of Ottawa as adopted by Bylaw 2003-203 from the appellants listed in Attachment “1”
MMAH File No. 06-OP-0050
OMB Case No. PL031324
OMB File Nos. See Attachment “1”
Emparrado Corporation, Ottawa Carleton Home Builders’ Association and others have appealed
to the Ontario Municipal Board under subsection 17(24) of the Planning Act, R.S.O. 1990,
c. P.13, as amended, from a decision of the City of Ottawa to approve Proposed Amendment
No. 28 to the Official Plan (2003) for the City of Ottawa
City File No. D01-01-04-0033
OMB File No. O050119
OMB Case No. PL050759
Loblaw Properties Limited has appealed to the Ontario Municipal Board under subsection 22(7)
of the Planning Act, R.S.O. 1990, c. P.13, as amended, from Council's refusal or neglect to
enact a proposed Official Plan Amendment No. 26 for the City of Ottawa to redesignate land at
1920 Walkley Road from Section 3.6.8 Employment Area, Schedule B to a site specific
exception to section 3.6.8 in the New City of Ottawa Official Plan
City File No. D01-01-04-0009
OMB File No. O050121
OMB Case No. PL050584
Loblaw Properties Limited has appealed to the Ontario Municipal Board under subsection 22(7)
of the Planning Act, R.S.O. 1990, c. P.13, as amended, from Council's refusal or neglect to
enact a proposed Official Plan Amendment No. 67 to the former City of Ottawa's Official Plan to
redesignate land at 1920 Walkley Road from Business Employment Area, Schedule A to extend
the adjacent Secondary Employment Area in the former City of Ottawa Official Plan
City File No. D01-01-04-0009
OMB File No. O050122
OMB Case No. PL050584
Loblaw Properties Limited has appealed to the Ontario Municipal Board under subsection
34(11) of the Planning Act, R.S.O. 1990, c. P.13, as amended, from Council’s refusal or neglect
to enact a proposed amendment to Zoning By-law 93-98 of the City of Ottawa to rezone lands
respecting 1920 Walkley Road from IPF(1.0) Industrial Business Park/CE[360] Schedule 58,
Employment Centre to CE[360] Schedule 58, Employment Centre to permit the development of
a 14,864 square metre Loblaw retail store, a 2,332 square metre separate retail store and a gas
bar with car wash
OMB File No. Z050086
OMB Case No. PL050584

73

-2-

PL031324
PL050759
PL050584

Loblaw Properties Limited has referred to the Ontario Municipal Board under subsection 41(12)
of the Planning Act, R.S.O. 1990, c. P.13, as amended, determination and settlement of details
of a site plan for lands known municipally as 1920 Walkeley Road, in the City of Ottawa
OMB File No. M050079
OMB Case No. PL050584

APPEARANCES:
Parties

Counsel*/Agent

City of Ottawa

T. Marc*

Loblaw Properties Limited and
Emparrado Corporation

A. K. Cohen* and
K. Elgazzar (Student at law)

156621 Canada and
Bridgewater Properties Inc.

P. Webber*

Canadian Tire Real Estate Ltd.
Canadian Tire Corporation

G. Meeds*

North American Acquisition Corporation
First Capital (Eagleson Copeland Drive)
Corporation Inc.
Eagleson South Centre Inc.
Barrhaven Town Centre Inc.
Barrhaven Developments Inc.

G. Meeds*
as Agent for P. Devine*

TDL Goup Limited

M. Polowin*

Kestrel Properties Inc.

M. Chown

Luigi Mion
Federation of Citizens’
Associations Inc.

R. Brocklebank
L. Hoade
J. Blatherwick

DECISION DELIVERED BY R. G. M. MAKUCH AND ORDER OF THE
BOARD
The Board will, on consent of the parties, adjourn the appeals by Emparrado
Corporation and 156621 Canada Limited to September 5, 2006 at 11:00 AM, the
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scheduled commencement of the “Urban Boundary” Phase. The adjournments are on
the condition that these appeals will be restricted in the case of 156621 Canada Limited,
to policies 2.2.3 and 4.1 of the 2003 Official Plan and OPA 28 policy 3.6.5 as these
relate to the appellant’s lands at Canotek Road and Rainbow Road, and, in the case of
Emparrado Corporation to OPA 28, policy 3.6.5 respecting its site on Innes Road.
The hearing of the Luigi Mion appeal respecting policy 1.6 is also adjourned to
September 5, 2006 at 11:00 AM.
Loblaw Properties Limited Appeal Re: Walkley/Conroy lands
At the commencement of the hearing counsel for the City brought a Motion for an
Order:
1)

modifying the Official Plan, adopted on May 14, 2003, and,

2)

abridging the time for the hearing of the Motion.

The modification is sought by the City following issuance of the Board’s
Decision/Order No. 1090 dated April 12, 2006, which found the subject site at 1890,
1900, 1920 Walkley Road; 2980, 3000 Conroy Road; 2500, 2502, 2510 St-Laurent
Boulevard and 2425 Don Reid Drive, to be suitable for retail development. The Board
allowed the appeal to the former City of Ottawa 1991 Official Plan and Official Plan
Amendment No. 67, to designate the subject property from “Business Employment” to
“Secondary Employment Area”. The appeal against the 2003 Official Plan was referred
to this panel hearing the retail policy appeals. On May 10, 2006, City Council approved
a modification to the Official Plan, in accordance with the above referred to Board
decision re-designating the subject site to “General Urban Area”.
The City seeks to modify “Schedule “B”, Urban Policy Plan, to the 2003 Official
Plan to change the designation of the subject property at 1890,1900, 1920 Walkley
Road; 2980, 3000 Conroy Road; 2500, 2502, 2510 St-Laurent Boulevard and 2425 Don
Reid Drive, from “Employment Area” to “General Urban Area”, and Section 3.6.1 would
be modified by adding the following Policy 8:
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“The stand-alone retail store permitted on the lands known municipally as
1890,1900, 1920 Walkley Road; 2980, 3000 Conroy Road; 2500, 2502, 2510 StLaurent Boulevard and 2425 Don Reid Drive, will be limited to a maximum of
17,500-metres2.”
No one is opposed to the Motion and the Board is satisfied based on the
uncontradicted affidavit evidence of the City planner, Louise Sweet-Lindsay, sworn May
24, 2006, that the proposed modification is consistent with the policies in the Plan as
well as with the current practice followed by the Planning and Growth Department. The
Board finds that it is also consistent with the Provincial Policy Statement and represents
good planning practice. Furthermore, the owner has agreed to develop the site in a
manner consistent with the design guidelines for this area known as the Ottawa
Business Park.
Accordingly, the Board Orders that the 2003 City of Ottawa Official Plan is
amended in accordance with Attachment “2” hereto. (Exhibit “B” to the affidavit of
Louise Sweet-Lindsay – Ex 3).
Retail/Commercial Appeals
The Board in its Decision/Order No. 0197 issued on January 20, 2006 divided the
hearing of all appeals to the Official Plan into phases according to subject matter, with
the “Intensification/Retail/Commercial Policies” Phase scheduled to commence on May
29, 2006 being the subject matter of this decision.
The Board notes that following the approval of the new City of Ottawa Official
Plan by City Council in May 2003, some 26 appeals were filed against the
retail/commercial policies contained in this new plan and that the City initiated a
facilitation process to deal with these appeals. The facilitation process was initiated with
the City retaining two professionals, Robert Webster, Architect and Larry Spencer, a
land use planner, whose function was to guide three sets of participants through a
series of discussions related to the retail policies and was intended to allow the
participants to reach a consensus on these retail/commercial policies in order to avoid a
long and costly hearing. The participants consisted of City planning staff, ratepayer
groups and several retailers. One can state that the process was largely successful
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resulting in many settlements and/or withdrawals of appeals. There are, however, some
outstanding appeals which were not resolved and are to proceed to hearing.
Following the issuance of the Facilitators’ Final Report on June 16, 2004, and
after following the prescribed process under the Planning Act, City Council enacted
Official Plan Amendment No. 28 (OPA 28) on July 13, 2005. A number of appeals were
filed against the enactment of OPA 28, these were consolidated with the hearing of the
appeals against the 2003 Official Plan.
Segment I - Loblaw Properties Limited, Canadian Tire Real Estate Ltd. and
Canadian Tire Corporation Appeals
The parties to this segment of this phase of the hearing are the appellants,
Loblaw Properties Limited, Canadian Tire Real Estate Ltd., Canadian Tire Corporation,
the City as well as the Federation of Citizens’ Associations.
Prior to the Planning and Environment Committee meeting of May 24, 2005,
where draft Official Plan Amendment No. 28 was to be considered, one of the parties to
the facilitation process, the Federation of Citizens’ Associations Inc., without notice to
any of the parties to the facilitation exercise, tendered a written critique of the
facilitators’ report to Planning and Environment Committee suggesting a number of
changes to draft Official Plan Amendment No. 28 as prepared by City staff. A number
of these suggested changes were eventually adopted by the Planning Committee and
later by City Council.
The appellants, Loblaw Properties Limited, Canadian Tire Real Estate Ltd. and
Canadian Tire Corporation all appear in opposition to Official Plan Amendment No. 28,
particularly policies 2.3.1, 3.6.1(5) and 4.11. These parties were also appellants to the
2003 City Official Plan and also filed appeals against certain portions of OPA 28 on the
grounds that the policies referred to above did not reflect the consensus that had been
reached by the participants to the facilitation process and that the changes made by
City Council did not represent appropriate land use planning. The appellant called three
witnesses, Ted Fobert, a professional land use planning consultant, Hermann Kircher, a
market analyst, and Larry Spencer, one of the facilitators engaged by the City. It is
noted that Mr. Spencer appeared under summons.
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Counsel for the City appears in opposition to the appeals and argues that it was
well within City Council’s planning policy making power to adopt the changes it did to
OPA No. 28. The City called one witness, Robert Clarke, a professional land use
planning consultant. The Federation of Citizens Associations Inc. appears in support of
the City's position to retain Official Plan Amendment No. 28 as approved by City Council
but did not call any evidence.
The Board has carefully considered all of the evidence and finds that the appeals
should be allowed for the reasons that follow:
The Board prefers the evidence of Ted Fobert, the land use planning consultant
for the appellant over the evidence of Robert Clarke, the land use planning consultant
retained by the City to provide evidence in opposition to this appeal. Mr. Fobert was
clearly very knowledgeable and well informed concerning the evolution of the City’s
planning documents, on the other hand, Mr. Clarke showed that he had a limited
understanding of the City’s planning framework and while under cross-examination had
to recant from general planning opinions he had given in his evidence in chief.
The issues under consideration in this segment of the hearing are as follows:
1)

Are the references to “big-box" retail and the applicable size limitation and
location in section 2.3.1 of OPA 28 - policy 3.6.1 (5) appropriate?

2)

Whether large format retail should be a permitted use on a site that fronts
on a collector road - section 2.3.1 of OPA 28 - policy 3.6.1 (5).

3)

Whether large format retail should be a permitted use on a site that fronts
on an arterial road, but also on a collector road - section 2.3.1 of OPA 28 policy 3.6.1 (5).

4)

Whether the presence of "flexible wording" such as "generally" and
"whenever possible" from policies 2 a), b), c), g), h) and i) of section 2.4.2
of OPA 28 (proposed section 4.11) is appropriate.

The evidence is undisputed that the participants to the facilitation process had
reached a consensus following a number of meetings and workshops attended by the
participants and it is also undisputed that Official Plan Amendment No. 28 does not
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reflect that consensus. As was explained by Mr. Fobert, his client Loblaw Properties
Limited did not get everything it wanted out of the process but, nevertheless, bought into
the settlement because the process involved a series of “give and take” from all of the
participants and the result was a good consensus solution. A series of compromises
made, the retailers did not get everything they wanted but nevertheless bought into
compromise
The facilitation exercise referred to above was a process that was initiated at the
instance of the City to avoid a long and costly hearing before this Board. The evidence
before the Board suggests that a consensus was achieved amongst the participants
and that the official plan amendment resulting from this process was expected to be
consistent with the recommendations set out in the facilitator’s report, including the
expectation that retail uses would continue to be permitted in “Employment” and
“Enterprise” areas.
Policy 3.6.1.5 read as follows in the Draft OPA No. 28:
“The General Urban Area permits uses that may generate traffic, noise or other
impacts that have the potential to create conflicts with the surrounding residential
community. These types of uses are often large and serve or draw from broader
areas. The City will ensure that anticipated impacts can be adequately mitigated
or otherwise addressed. Such uses will be directed to:
a)

Locations along the rapid transit system, or an arterial or major collector
road with sufficient capacity to accommodate the anticipated traffic
generated and where frequent, all-day transit service can be provided;

b)

Suitable locations on the perimeter of, or isolated from, established
residential neighborhoods. In this regard, existing or proposed building
orientation, massing and design, and the presence of mitigating
circumstances such as distance, changes in topography, or the presence
of features such as significant depths of mature forest may be taken into
account."

The appellants are specifically concerned with the following additional paragraph
(b) added to policy 3.6.1.5:
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“In the case of large-scale "big-box" retail stores (i.e. over 8,000-metres²) and
shopping centers under 50,000-metres² and over 10,000-metres², locations along
the rapid transit system or an arterial road with sufficient capacity to
accommodate the anticipated traffic generated and where frequent, all-day transit
service can be provided."
Loblaw Properties Limited, according to Mr. Fobert, is very concerned with this
policy and its implications for large format retail stores. The policy introduces a
reference to "big-box retail stores", and establishes an arbitrary minimum size of 8,000
metres² for such uses, while also restricting them from collector roads. He indicated
that all references to "big-box retail stores" found previously in the May 2003 Official
Plan, had been deleted by City staff in OPA 28, this in keeping with the consensus
reached through the facilitated discussions, initiated by the City, to resolve the
outstanding appeals to the 2003 Official Plan. Mr. Fobert opined that introduction of this
Council initiated change to policy 3.6.1.5 represents:
a)

a significant departure from the consensus reached at the above noted
facilitated meetings, which included all key stakeholders - retailers,
ratepayers, and City staff;

b)

an approach contrary to the recommendations of staff for OPA 28;

c)

an unsubstantiated land use bias against larger retail stores, and the reintroduction of the term “big-box”, which is negative in connotation;

d)

an unnecessary restriction of larger format retail stores on major collector
roads, contrary to accepted planning practice;

e)

a planning control with no land-use rationale or any retail analysis or
rationale to substantiate it.

The facilitator's report contains no reference to the need to segregate "big-box
retail stores" in the Official Plan policies. Rather it is recommended that retail
commercial facilities should be developed and located based on meeting "context or
location sensitive" guidelines, and not by arbitrarily distinguishing one type of use i.e.
“big-box retail stores”.
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Hermann Kircher, the retail analyst who gave evidence in support of the appeals
suggested that one of the major deficiencies of the 2003 Official Plan is that the City did
not undertake relevant research to identify the future of retail space demand or retail
structure requirements to serve its residents or to determine how best to serve the
public's retail needs. He added that this deficiency has not been addressed in OPA 28.
His evidence was not seriously challenged on cross-examination and the City did not
adduce any contrary evidence.
Mr. Fobert also provided the Board with an overview of the evolution of the new
2003 Official Plan 2003 by referring to the various drafts of the plan, all of which
contained policies that address the provision of non-residential uses in “General Urban
Areas”. All had similar criteria that direct uses with the potential to impact on adjacent
residential communities to appropriate locations. These policies focused on the scale or
operating characteristic of the use, and not on the specific use or size, such as big-box
retail stores" greater than 8,000-metres². Mr. Fobert maintained that the policies should
continue to focus on the scale or operating characteristics of the use, and not on the
specific use or size, for the following reasons:
-

the City's determination of the size i.e. greater than 8,000-metres², is both
arbitrary and inappropriately discriminatory since it is directed only at a
very limited number of retailers. There are many retail stores less than
8,000-metres² in size that have a greater potential to impact adjacent
residential areas;

-

similarly, there are many non-residential uses greater than 8,000-metres²
that are permitted in “General Urban Areas”, such as large offices or
institutional uses, with the potential to impact adjacent residential areas,
that are not addressed by the Council initiated change to the policy;

-

furthermore, a grouping of smaller stores less than 8000 m² each could
generate more traffic and create more of an impact than one store greater
than 8,000-metres²;

-

the policy limiting "big-box retail stores" to locations along the rapid transit
system or on an arterial road and not permitting these on collector roads,
limits the number of potential sites that may be appropriate for such uses
81
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and it is undisputed that no research has been conducted by the City to
determine whether an adequate supply of sites is available to meet the
retail needs of a growing population;
-

the prohibition against “big box retail stores” locating on collector roads is
inappropriate and unjustified since there are locations along the collector
road, or where arterial and collector roads intersect, where it would make
good planning sense to permit a retail store greater than 8,000-metres²
along such a road.

The Board finds that Mr. Fobert’s recommendations are well supported and are
reasonable under the circumstances. Furthermore, these represent good land use
planning.
The Board notes that all the witnesses agreed that the term "big-box" retail
should be replaced by the term "large-format retail" and it would be appropriate to
amend/remove the definition "big-box retail".
With respect to the appeal as it relates to the deleted words in section 4.11 of the
Plan, the Board notes that the City’s land use planning consultant, Robert Clarke,
agreed that the language deleted in that section was neutral and could be left in. Mr.
Fobert, on the other hand was of the view that the Council initiated changes resulting in
prescriptive language that will unnecessarily restrict potential future development that
may be totally appropriate. He maintains that the words deleted by City Council in
adopting OPA No. 28, provide flexibility to address site-specific circumstances and
neighborhood context, and would avoid the need for an Official Plan Amendment in
those appropriate circumstances.
The Board is compelled to share in the disappointment expressed by Larry
Spencer, one of the facilitators retained by the City, and by the parties to the facilitation
as it relates to the approach adopted by the Federation of Citizens’ Association, when it
blindsided the other parties by writing to Council in May 2005 requesting amendments
to draft OPA No. 28, prior to its consideration by the Planning and Environment
Committee. The Federation had participated throughout the facilitation exercise and it
is clear from the evidence that extensive notes were taken during these sessions and
that these notes were circulated to all of the parties so that everyone was fully informed
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as to what was agreed to and where there was still disagreement. This is a matter of
credibility for the Federation, and one has to question whether such exercises would be
possible in the future cases, where the Federation is involved. This would be an
unfortunate result because the Federation offers a unique perspective in the resolution
of appeals before this Board.
Accordingly, the appeals are allowed and OPA 28 is amended in accordance
with Attachment “3” hereto.
Segment II – Plan Modifications
In this segment of the hearing, the City requested that the Board approve some
modifications to the Official Plan following compromises with some of the appellants as
well as the approval of policies, which had been appealed but where the appellants
were not pursuing their appeals. The City served copies of the draft document (Exhibit
21, Tab 9) on those appellants, well in advance of the hearing and it is noted that no
one appeared in opposition.
The Board is therefore satisfied based on the uncontradicted evidence of Dennis
Jacobs, Director of the Planning, Environment and Infrastructure Policy Branch,
Planning and Growth Management Department, City of Ottawa, that the subject policies
have regard to the 1997 and 2005 Provincial Policy Statements and represent
appropriate land use planning.
Accordingly, the appeals are dismissed and the Board hereby modifies/amends
the 2003 Official Plan in accordance with Attachment “4” (Tab 9, Exhibit 21, attached)
hereto.
The Board notes that there were certain policies in the 2003 City Official Plan,
which were under appeal and were subsequently repealed and/or replaced by the
enactment of Official Plan Amendment No. 28. Those original appeals to the extent that
these have been repealed and/or replaced by OPA No. 28, are hereby dismissed.
Segment III - Bridgewater Properties Inc. Appeal
OPA 28 designates the lands, which are the subject matter of this appeal as
"Employment Area". These are located in the Taylor Creek Business Park in the former
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City of Cumberland and are bounded by Regional Road 174 to the north, and are
immediately north of Dairy Drive at Trim Road. The lands under appeal have an area of
approximately 2.67-hectares and include a parcel owned by the City, which is
immediately to the North of the property owned by the appellant, Bridgewater Properties
Inc., and which had been developed as a “park and ride facility”, the first phase of the
eastern terminus for the bus transit way serving Orleans and the rural community to the
east. The East Transitway rapid transit bus system is to be extended from Place
d’Orleans to Trim Road in the future. A property owned by Loblaw Properties Limited
located immediately across Dairy Drive to the south at the northeast corner of Queen
Street (St-Joseph Boulevard) and Trim Road is designated “General Urban Area” under
OPA 28. Planning approvals were previously given by the Council of the former City of
Cumberland for the development of a grocery store on the Loblaw lands, and OPA No.
28 designates these as "General Urban Area".
The subject lands form part of a larger business/industrial park complex
consisting of the Cardinal Creek Business Park, the Taylor Creek Business Park, and
the Cumberland Business Sector North.
The appellant is seeking a "General Urban Area" designation on the subject
lands and argues that this designation allows for a greater range of uses including
commercial, retail and service uses than is permitted by the policies in the "Employment
Area" designation.
The City argues that these lands are appropriately designated under OPA 28 as
"Employment Lands" because they are part of a larger employment area and the City
needs to protect employment lands because there has been a decline in the supply of
vacant industrial lands in the City.
The Board has carefully considered all of the evidence and finds that the
Bridgewater Properties Inc. appeal should be allowed for the reasons that follow.
The Board prefers the evidence of Murray Chown, the professional land use
planning consultant for the appellant, over the evidence of Dennis Jacobs, the City’s
land use planner.
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Mr. Jacobs in expressing his opinion on this matter put much weight on the City's
policy intentions of preserving vacant industrial land but it became clear under crossexamination that this parcel represents a very small percentage of “Employment Lands”
in the City and are not significant. Mr. Chown referred to a number of examples where
City Council following the recommendation of City planning staff, re-designated much
larger and more significant parcels of “Employment Lands” to other designations.
The Board accepts Mr. Chown's opinion that these lands should be designated
"General Urban Area", a designation that will permit a wider range of uses including
retail and commercial offices, which will be more beneficial to the overall development
of the bus transit system by encouraging the development of a small retail/service node
at the eastern terminus of the transit way. A greater range of commercial, retail and
service uses is appropriate for these lands to achieve the goals/objectives of the City in
promoting public transit use and would not have a detrimental effect on employment
opportunities in the east and in the City generally. The Board notes that retail uses had
previously been permitted under the former “Employment Area” designation pursuant to
the former Regional Municipality of Ottawa-Carleton (RMOC) and City of Cumberland
official plans.
The transitway system developed by the former RMOC, and currently being
extended by the amalgamated City of Ottawa, relies heavily on the interaction between
the transit system and retail/service nodes. The current transitway system terminates at
the South Keys Shopping Centre in the “General Urban Area” in the south, and Place
d’Orleans, a “Mixed-Use Centre” in the east, it will also expand to Kanata Centrum also
a “Mixed-Use Centre” in the west and to the Barrhaven Town Centre a “Mixed-Use
Centre” in the southwest.
These corridors all terminate at a retail/service node and many of the stations
along the transitway system are also located at retail/service nodes, including Lincoln
Heights (General Urban Area), Bayshore (General Urban Area), College Square
(Mixed-Use Centre), Billings Bridge (Mixed-Use Centre), St-Laurent Shopping Centre
(General Urban Area) and the Rideau Centre (Central Area).
From the earliest stages of the development of the bus transitway system, it was
recognized that there were significant benefits to integrating the transit way with existing
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and proposed retail nodes. The two uses (transit/retail) are compatible and could
support each other with the activity generated by each. The retail facilities provide an
eye on the transitway system, giving greater safety to transit riders and the transitway
provides convenience for the customers of the retail facilities.
The opportunity exists to continue this approach of integrating the transitway with
retail/service nodes by providing a small retail/service node at the terminus of the
Eastern Transitway. This opportunity is lost if the subject lands are designated as
"Employment Area".
The plans for the expansion of the future transit station show that the subject
lands will be isolated from the balance of the designated “Employment Area” by road
infrastructure.
Accordingly, the appeal is allowed in part and the lands owned by the appellant
will be designated “General Urban Area”. The appeal is dismissed with respect to the
lands owned by the City as the Board is not prepared to re-designate those lands
against the wishes of the City.
Segment IV – TDL Group Ltd. Appeal
TDL Group Ltd. (Tim Horton’s) is one of the original retail/commercial appellants
to the 2003 City Official Plan and was one of the participants in the facilitation process
referred to extensively earlier in this decision. It now appeals Policy 6 of Section 3.6.3,
which prohibits the establishment of new Drive-Through Facilities on “Traditional
Mainstreets” as well as the designation of five streets designated as “Traditional
Mainstreets” as set out in Schedule “B”, Urban Policy Plan. The appellant was initially
seeking a “General Urban Area” designation for the specific streets under appeal,
counsel for the parties agreed, however, during the course of the hearing that the
“Arterial Mainstreet” designation would also be appropriate if the Board were inclined to
allow this part of the appeal.
The five specific streets under appeal are the following:
-

Richmond Road, west of Cleary to the Ottawa River Parkway

-

Scott Street, from Churchill Avenue to Island Park Drive
86

- 15 -

-

Merivale Road, from Caldwell Avenue to Carling Avenue

-

Bronson Avenue, from Highway 417 to Carling Avenue

-

McArthur Avenue, from Vanier Parkway to St.-Laurent Blvd.

PL031324
PL050759
PL050584

Tim Horton’s is opposed to this prohibition on the grounds that it represents bad
land use planning in so far as there is no planning justification by the City in adopting
such a prohibition. It also maintains, and it was not disputed, that the 2003 Official Plan
did not contain a prohibition on drive-through facilities and that this issue was never
brought up during the above referred to facilitation process. It first appeared, to use the
vernacular, “out of left field” in the draft of OPA 28, released in the fall 2004.
The City’s position is that it is justified in imposing a prohibition against “drivethrus” on “Traditional Mainstreets” in order to protect and enhance the pedestrian
environment on such streets. The City also maintains that even though the specific
streets under appeal designated as “Traditional Mainstreets” may not currently exhibit
the characteristics of a “Traditional Mainstreet” as described in the Official Plan, it is its
duty to plan and protect for the future. The Federation of Citizens’ Associations
supports the City’s position.
The Board has carefully considered all of the evidence and is satisfied that the
appeal should be allowed for the reasons that follow.
On the whole, the Board prefers the evidence proffered in support of the appeal
over the evidence proffered by the City.
The appellant called two witnesses, Murray Chown, a land use planning
consultant and Michael Tedesco, a transportation/traffic engineer. They provided the
Board with a detailed analysis of the issues and applicable planning policies. Both were
forthright and were not shaken on cross-examination. The City did not call any
evidence to contradict the analysis carried out by Mr. Tedesco’s and his resulting
opinions.
The only witness called by the City was Dennis Jacobs, Director of the Planning,
Environment and Infrastructure Policy Branch in the City’s Planning and Growth
Management Department. Mr. Jacobs made a number of assertions in his witness
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statement and in his evidence in chief, which at first, appeared to be reasonable and
sensible, however, under cross-examination, it became evident that appropriate
background studies were not carried out and there was no proper basis upon which he
could support his opinions.
Mr. Tedesco referred to the text of the amendment and drew attention to the
distinction between “Traditional Mainstreets” and “Arterial Main Streets” in OPA No. 28:
“Traditional Mainstreets” are described as:
-

generally developed prior to 1945;

-

typically set within a tightly knit urban fabric, with buildings that are often
small scale, with narrow frontage and set close to and addressing the
street;

-

pedestrian oriented and transit friendly environment;

-

generally have four-lane cross-section;

-

generally have on street parking or the potential to provide it;

-

land uses are often mixed, with commercial uses at the street-level and
residential uses on the upper levels.

OPA 28 also recognizes that there are stretches of “Traditional Mainstreets” that
do not entirely reflect the above noted prewar description and for these areas, the plan
promotes redevelopment in a fashion that is compact and buildings located close to the
street in a more pedestrian oriented environment.
“Arterial Mainstreets” on the other hand, are described as:
-

generally developed after 1945;

-

typically present an urban fabric of larger lots, larger buildings, varied
setbacks and lower densities;

-

a more automobile oriented environment;

88

- 17 -

PL031324
PL050759
PL050584

-

often within a divided cross-section of four or more lanes;

-

generally do not provide on street parking;

-

parking lots are often located between the buildings and the street; and

-

the predominant existing land-use is single purpose commercial.

On “Arterial Mainstreets”, development will occur in a way that facilitates a
gradual transition to a more urban pattern of land use. This means that over time more
residential uses will be introduced, where appropriate.
OPA 28 also states that “The common feature of all “Mainstreets” is their function
as a mixed-use corridor with the ability to provide a wide range of goods and services
for neighboring communities and beyond. Because a high percentage of housing,
employment, retail and civic functions lie within easy reach of one another, the vitality of
the area is sustained
The specific policies under appeal are in Section 3.6.3, Policies 6 and 7, which
read as follows:
“6.

New gas bars, service stations, automobile sales and drive-through
facilities will not be permitted on “Traditional Mainstreets” in order to
protect and enhance the pedestrian environment. Existing gas bars,
service stations, automobile sales, and drive-through facilities located on
Traditional Mainstreets that are permitted under the zoning existing on the
date of adoption of this Plan, will continue to be permitted in the Zoning
By-law as permitted uses and encouraged to re-develop over time in a
manner that achieves the street’s planned function and character. New
gas bars, service stations, automobile sales, and drive-through facilities
are permitted on “Arterial Mainstreets” and will be evaluated on the basis
of the Design Objectives and Principles in section 2.5.1, any applicable
Council approved design guidelines and the Compatibility policies set out
in section 4.11."

“7.

On “Traditional Mainstreets” surface parking will not be permitted between
the building and street. The location of surface parking will avoid
89
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interruption of building continuity along the “Traditional Mainstreet” street
frontage and will minimize impacts on pedestrians. However, there may
be exceptional circumstances where locating parking adjacent to the
street frontage is unavoidable. In these cases, appropriate means such
as coordinated tree planting and landscaping, pedestrian amenities and
the dimension, location and number of vehicular acess will be used to
minimize the interruption of the “Traditional Mainstreet” street frontage and
to ameliorate the impact on the pedestrian environment. On “Arterial
Mainstreets”, the location of surface parking will be evaluated in the
context of section 2.5.2 and section 4.11.”
These two policies according to Mr. Tedesco, have at their heart, the protection
of the pedestrian environment, which suggests that there is a need to protect higher
levels of pedestrian activity on “Traditional Mainstreets”.
He suggests that Policy 6 permits a situation, where a “quick service restaurant”
such as a Tim Horton's without a drive-through (but with a parking lot) would be
permitted "as of right", but the same restaurant with a drive-through would be prohibited
in order to "enhance pedestrian safety".
Mr. Tedesco’s evidence is largely unchallenged and uncontradicted that drivethrough trips are not typically destination trips, but rather, are drawn from pass by traffic
that is already on the road such as driving to a commuter transit station irrespective of
the drive-through use being there, hence, drive-throughs do not promote auto
dependency, and furthermore, that drive-through facilities reduce the parking
requirements for a quick service restaurant.
It is noted that, in the decision of the Ontario Municipal Board in what is
commonly referred to as the “Toronto Drive-Through” case (Decision/Order No. 0154,
issued January 23, 2004), the traffic experts for all parties were in agreement on several
key points regarding the transportation characteristics of drive-throughs, specifically:
-

the demand for drive-throughs for other land uses, such as banks, is
different;
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elderly,

With respect to Policy 7, the appellant’s evidence suggests that a compatible
"urban drive-through" can be designed for a “Traditional Main Street” environment and
that this has been done in the City of Ottawa, specifically on Montréal Road a
designated “Traditional Mainstreet” at the intersection of Hannah Street, where a
“Burger King” restaurant with drive-through facility was developed. It is interesting to
note that this particular development is referred to by the City in its recently released
Urban Design Guidelines for Drive-Throughs (May /06) as a good example of how to
develop such a restaurant.
The Board agrees that the policy as it exists gives no consideration to the
possibility of minimizing any possible effect on the pedestrian environment through
design for the unique characteristics of specific locations and that there are a number of
ways to develop drive-through facilities on “Traditional Mainstreets”, while protecting
and enhancing the pedestrian environment. The evidence proffered by the appellant
shows that “drive-through facilities” in appropriate circumstances, can be designed to
have minimal impact on traffic and the pedestrian environment. Mr. Tedesco and Mr.
Chown, both, acknowledged that there are very limited opportunities to do so on
“Traditional Mainstreets”.
The Board finds that drive-through facilities need to be carefully controlled and
that the proper approach for controlling these is the one adopted by the City of Toronto,
which prohibits these facilities through its zoning by-law and not in its official plan.
Official plans do not need to be prescriptive like zoning by-laws. Counsel for the
appellant advised the Board during the course of the hearing that his client would not
object to a zoning by-law prohibiting drive-through facilities on “Traditional Mainstreets”,
provided that one would have the ability to make an application for a zoning by-law
amendment to permit such a use, if a proponent was able to show that such a use could
conform to urban design and compatibility policies as is the case in the City of Toronto.
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With respect to that part of the appeal related to the five specific streets, which
the appellant contends should not be designated “Traditional Mainstreets”, the Board is
not prepared to allow the appeal.
While the Board accepts the evidence of Mr. Tedesco and Mr. Chown that these
streets do not currently meet the criteria for being designated “Traditional Mainstreets”,
the Board finds that it is nevertheless appropriate for the City as part of its long range
planning responsibilities, to implement this designation with the hope and intention that
these evolve as such in the future.
The City should be given the opportunity to put into effect zoning controls that will
assist in this evolution and should perhaps pay attention to Mr. Tedesco’s observations
and recommendations. Mr. Tedesco opined that “traditional Mainstreets” primarily
distinguish themselves by virtue of their high pedestrian activity and that this arises in
large part from the fact that “Traditional Mainstreets” -by definition - have a substantial
reliance on off-site parking (on street and elsewhere) to satisfy parking demands
generated by the land uses along “Traditional Mainstreets”.
According to Mr. Tedesco, the people who are usually walking along a
“Traditional Mainstreet” have typically parked somewhere else and are now (by
necessity) walking to their ultimate destinations. It is not a case where the pedestrian
activity along a successful “Traditional Mainstreet” arises solely from local residents
walking to/from home or public transit. He suggests that an abundance of (off-site)
parking is critical for the success of “Traditional Mainstreets”, such as is the case with
Ottawa's Westboro Village, as an example.
By contrast, if adequate parking is provided on-site for all or most uses along a
street, then there will be substantially less pedestrian activity and, it is Mr. Tedesco’s
contention, that such a section of road would not be nor would ever become a
“Traditional Main Street”.
The amendment ordered by the Board removing the prohibition against drive
through facilities on “Traditional Mainstreets”, will allow any landowner on such a street
to make application for a zoning by-law amendment to permit such a use if it can be
otherwise justified as referred to above.
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The Board feels compelled to comment on the process leading up to this phase
of the hearing. The facilitation exercise referred to above was initiated at the instance of
the City to avoid a long and costly hearing.
The Planning Department’s
recommendation to impose a ban on “drive-through facilities” after completion of the
facilitation exercise, especially when it had never been brought up during the process is
“bizarre” at best. The issue should have been put on the table as part of the facilitation
exercise, where extensive discussions could have taken place so that all interested
participants would have had an opportunity to make their concerns known and perhaps
a negotiated consensus solution would have been found to resolve the issue. The
City’s conduct in this case does not reflect well on it and could impact on the willingness
of other parties to participate in future similar exercises.
Accordingly, the appeal is allowed in part and the Board Orders as follows:
1)

Section 3.6.3 “Mainstreets” of the Official Plan will be amended in
accordance with Attachment “5” (Exhibit 32), hereto.

The appeal is otherwise dismissed.
It is so Ordered.
“R. G. M. Makuch”
R. G. M. MAKUCH
MEMBER

93

- 22 -

PL031324
PL050759
PL050584

ATTACHMENT 1
No.
3
4
5
6
10
11
12
16
17
18
19
20
22
23
24
25
26
27
28
29
30
31
33
34
35
36
37
38
39
40
41
42
45
57
60
73
83
84

Appellant
443641 Ontario Limited (“Del”)
Brookfield Homes (Ontario) Limited
William Davidson
Mion family, Tino Tolot and Metcalfe Realty
Tartan Land Consultants Inc.
Minto Developments Inc.
Luigi Mion and Holo Investments Ltd.
Chris Szpak on behalf of Greenspace Alliance of Canada’s Capital
Federation of Citizens’ Associations Inc.
Hintonburg Community Association Inc.
Action Sandy Hill – Côte-de-Sable en Action Inc.
Ottawa Carleton Home Builder’s Association Inc.
Trinity Development Group Inc.
Canadian Petroleum Products Institute
Driveway Realties Limited, Andridge Capital Corporation and
Shenkman Corporation
PCM Kanata South Inc.
Development Advisory Group, 1374924 Ontario Inc. and Kestrel
Properties Inc.
DIR Investments Ltd.
The TDL Group Ltd.
McDonald’s Restaurants of Canada Limited
Emparrado Corporation
Zena-Kinder Holdings Limited
Home Depot Holdings Inc.
Costco Wholesale Canada Limited
Canadian Tire Real Estate Limited and Canadian Tire Corporation
Loblaw Properties Limited
North American Acquisition Corporation
First Capital (Eagleson Cope Drive) Corporation Inc.
Eagleson South Centre Inc.
Barrhaven Town Centre Inc. and Barrhaven Developments Inc.
First Pro Shopping Centres
Innes Centre Inc.
Luigi Mion
Charles Delahunt
Sunset Lakes Development Corporation and 1374421 Ontario Inc.
Laurentide Engineering
Robert Vocisano, Mario Vocisano and the Estate of Angelo Favretto
156621 Canada Ltd.

O.M.B. File No.
O030425
O030426
O030427
O030428
O030432
O030433
O030434
O030438
O030439
O030440
O030442
O030444
O030445
O030446
O030447
O030448
O030449
O030450
O030451
O030452
O030453
O030455
O030456
O030457
O030458
O030459
O030460
O030461
O030462
O030463
O030464
O030467
O030479
O030482
O030495
O030505
O030506
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Attachment 3
1)

Section 3.6.1 Policy 5 is hereby amended to read as follows:
“The General Urban Area permits uses that may generate traffic, noise or other
impacts that have the potential to create conflicts with the surrounding residential
community. These types of uses are often large and serve or draw from broader
areas. The city will ensure that anticipated impacts can be adequately mitigated
or otherwise addressed.”
Such uses will be directed to:

2)

c)

locations along the rapid transit system, or an arterial or major collector
road with sufficient capacity to accommodate the anticipated traffic
generated and where frequent, all-day transit service can be provided;

d)

suitable locations on the perimeter of, or isolated from, established
residential neighborhoods. In this regard, existing or proposed building
orientation, massing and design, and the presence of mitigating
circumstances such as distance, changes in topography, or the presence
of features such as significant debts of mature forest may be taken into
account."

Section 4.11.2 is hereby amended to read as follows:
“in addition to those matters set out in section 4.11.1 above, the City will evaluate
the compatibility of development applications on the basis of the following
compatibility criteria. The measures of compatibility will vary depending on the
use proposed and the planning context. Hence, in any given situation individual
criteria may not apply and/or maybe evaluated and weighted on the basis of site
circumstances:
a)

Traffic: roads should adequately serve the development, with sufficient
capacity to accommodate the anticipated traffic generated. Generally,
development that has the potential to generate significant amounts of
vehicular traffic should be located on arterial or major collector roadways
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so as to minimize the potential for traffic infiltration on minor collector
roadways and local streets.
b)

Vehicular Access: The location and orientation of vehicle access and
egress should address matters such as the impact of noise, headlight
glare and loss of privacy on development adjacent or immediately
opposite. Vehicular access and egress for development that has the
potential to generate a significant amount of vehicular traffic should be
oriented on streets other than local streets, where ever the opportunity
exists, considering traffic safety and other transportation objectives of this
plan.

c)

Parking Requirements: The development should have adequate on-site
parking to minimize the potential for spillover parking on adjacent areas.
A range of parking forms, including surface, decked, and underground,
should be considered taking into account the area context and character.
Opportunities to reduce parking requirements and promote increased
usage of walking, cycling and transit should be considered, where
appropriate, particularly in the vicinity of transit stations or major transit
stops in accordance with the provisions of Section 4 .3.

d)

Loading Areas, Service areas, and Outdoor Storage: The operational
characteristics and visual appearance of loading facilities, service areas
(including garbage), parking and areas for the outdoor storage of goods or
materials should be mitigated using a variety of methods (e.g., location,
containment, screening, berms, and/or landscaping). These uses and
activities should be located away from residences, wherever possible.

e)

Lighting: the potential for light spill over or glare onto adjacent lightsensitive areas should be avoided or mitigated.

f)

Sunlight: The development should minimize shadowing on adjacent
properties, to the extent practicable, particularly on outdoor amenity areas,
through the siting of buildings or other design measures
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APPEARANCES:

Parties

Counsel*/Agent

Port Dalhousie Vitalization Corporation

M. Noskiewicz*
I. Andres*

PROUD (Port Recognizing Our Unique
Heritage)

J. Pepino*

City of St. Catharines

A. Poulin*

Jeff Loucks et al

J. Loucks

Regional Municipality of Niagara

M. Kyne*

Hank Beekhuis
Dorothy McKenzie
Albert Berry

T. Hildebrand

DECISION DELIVERED BY SUSAN B. CAMPBELL AND ORDER OF THE
BOARD

The subject site is comprised of a number of properties totalling .46 hectares in
the commercial core of Port Dalhousie. Port Dalhousie is a heritage conservation
district designated under Part V of the Ontario Heritage Act, 1990 (the “Heritage Act”).
The site is bordered by Main St., Lock St., Lakeport Rd. E., and a municipal road
servicing Lakeside Park (known throughout this hearing as “the street with no name”).
Hogan’s Alley, a municipal road, runs through the site and it is proposed that it be
included in the development.
The proposed development also includes an
encroachment into a City road allowance.
The site is currently developed with a number of buildings: the Austin House
hotel, Erskine’s Pharmacy and the Hydro Building on Lock St., the Rum Jungle and the
Jail House on Main St. and the Port Mansion (McGrath and Union House Hotels) on
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Lakeport Rd. E. The buildings and all the open spaces within the subject site are part of
the Port Dalhousie Heritage Conservation District (the “PDHCD”).
The development proposal which is before the Board includes a residential
condominium building of 17 storeys, stepped down to 8 storeys and then 6 storeys,
containing 80 units; a hotel with approximately 70 rooms; a 400+ seat theatre;
redevelopment of existing commercial space to provide a variety of commercial uses,
including retail, restaurant and office space within 3 to 4 storey buildings; an
underground parking facility; and a publicly accessible, open-air plaza located in the
interior of the site.
The proposal includes Hogan’s Alley and a portion of a City road allowance,
which are not owned by Port Dalhousie Vitalization Corporation (“PDVC”). PDVC seeks
to acquire those lands, but the Board notes that regardless of its decision in this matter,
it has no authority to order the City of St. Catharines (the “City”), the owner of the lands,
to sell them to PDVC. PDVC has also put before the Board an alternative development
proposal which contains most of the elements of the primary proposal, but which would
not necessitate the acquisition of City-owned land.
The History of These Applications:
PDVC originally applied for amendments to the City’s Official Plan (the “OP”) and
the City’s Zoning By-law (the “ZBL”) in September 2004. These applications were in
respect of a development proposal (the “Diamond Scheme”) which included a 30 storey
condominium building. That proposal was reviewed by staff of the City and a heritage
peer reviewer, and staff, in a report dated October 26, 2005 recommended that City
Council deny the applications (Exhibit # 5e, TAB 3). These applications did not go to
City Council for consideration as PDVC withdrew the applications (Letter from Sullivan
Mahoney to Mayor Rigby and Council, Exhibit # 135). No planning report was publicly
presented and no public meeting was held (Report to General Committee, October 31,
2005, Exhibit # 136). PDVC specifically requested that the Planning Report not be
circulated (email Smart to Pihach, October 26, 2005, Exhibit # 134).
As was its legal right, PDVC revised its development proposal and submitted a
new application to amend the City’s OP and ZBL in February 2006. The Board heard
evidence from a number of witnesses that this revised proposal came forward after
Mayor Rigby formed a committee of citizens to attempt to work with PDVC on such a
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proposal. The work of this group, and the fact that a new architect, Michael Kirkland,
had been retained by PDVC was reported in the St. Catharines Standard on January
10, 2006. While there seemed to be a suggestion by some witnesses at this hearing
that the Mayor’s Committee and the revised proposal were evidence of secret, behind
the scenes, machinations, the Board finds such a suggestion to be unproven and
irrelevant. Interested citizens, who oppose a development proposal, have every right in
this province to organize, seek resources and work through the system to defeat such a
proposal. Equally, citizens who support a development have the right to organize, seek
resources and work through the system for approval of such a development. Certainly,
a Mayor, concerned about the future of his city, can bring citizens together to work on
that future. This Board will therefore read nothing sinister into how the revised PDVC
proposal came to fruition. Rather, it will focus on the merits of the proposal.
Having received the applications in February 2006, the City apparently focused
on substance. As the subject property is in the PDHCD, the subject of heritage
conservation was of critical significance. The City therefore retained an eminently
qualified heritage architect, Michael McClelland, who specializes in heritage
conservation, heritage planning and urban design to “conduct a peer review of urban
design and architectural elements associated” with PDVC’s new proposal. Mr.
McClelland had peer reviewed the first proposal and found it wanting. Mr. McClelland
prepared a peer review on the new proposal and provided it to City staff (Port Dalhousie
Vitalization Corporation Peer Review, April 28, 2006, Exhibit # 5e, TAB 5).
City staff reviewed PDVC’s new proposal and prepared what the Board
characterized during the hearing, as the most thorough, comprehensive staff report it
had ever seen (Exhibit # 5e, TAB 6). The staff report is 29 pages long and contains
some 240 pages of appendices. These appendices include the McClelland Peer
review, the Report of the St. Catharines Heritage Committee, April 2006, and the Report
of the Port Dalhousie Heritage District Advisory Committee, March 16, 2006. It reports
on the Information Meeting for the public which was held on March 21, 2006 and which
was attended by approximately 800 members of the public and a number of PDVC
consultants. The report details the concerns of objectors.
City Council then held public meetings on June 13, 14, 15, 20, 21 and 26, 2006.
Council heard 65 people speak in opposition to the proposal and 53 people, including
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PDVC representatives speak in favour of the proposal. After these public meetings a
further staff report was prepared for Council’s consideration (Exhibit # 5e, TAB 7).
Staff recommended approval, of the OPA and zoning by-law applications.
Council voted to approve the applications (Exhibit # 5e, TAB 8). By-law No. 2006-227,
adopting Official Plan Amendment No. 31 (OPA 31) and By-law No 2006-228 were
enacted on July 31, 2006. These two instruments allow for the development of the
PDVC proposal.
Council of the Regional Municipality of Niagara (the “Region”) approved OPA 31
on October 25, 2006 (Exhibit 3 5f, TAB 18) despite the fact that it received a staff report
recommending that OPA 31 not be approved.
Subsequently a number of parties appealed the adoption of OPA 31 and the
enactment of the ZBLA. In November 2006 the membership of City Council changed,
following a municipal election.
On March 5, 2007 City Council, newly constituted, considered a Report from the
Planning Services Department, Concerning Appeals to the OMB of OPA 31 and By-law
228 (Exhibit #5f, TAB 19). To permit new Council members who had not attended the
mandatory public meeting on the PDVC proposal to consider and vote on this report,
Council voted as follows:” “that Section A5 of the Procedural By-law, entitled
‘Suspension of Rules’ be applied to suspend Section E5, entitled ‘Where Member Not
Present at a Mandatory Public Meeting’ in order that all members shall be allowed to
consider and vote on Item No. 130 of the General Committee Minutes, March 5, 2007”.
The staff report reviews the reasons for appeal raised by various appellants and
says “these concerns were raised as part of the planning review process and were
considered prior to the original recommendation by staff to approve the applications.
Staff continues to support approval of the applications, as approved by Council in its
original decision dated July 31, 2006” (emphasis added).
Staff then gave Council options on how to proceed:
1. ask the OMB to dismiss the appeals; that is, support the original decision of
Council;
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2. recognize the appeals as valid and repeal By-laws 2006-227 and 2006-228.
Staff noted that Council would be required to have a public meeting before
repealing the by-laws (emphasis added);
3. direct staff to seek to have the appeals dismissed as they are “insufficient to
justify a hearing”;
4. do nothing, direct staff to attend the hearing only under subpoena.
Staff recommended that Council direct staff to attend the hearing to defend
Council’s position on OPA 31 and the zoning by-law and ask the Board to dismiss the
appeals and direct that no changes be made to the by-laws.
Council moved in camera to consult with the City Solicitor and when it returned
the following resolution was adopted: “that the City Solicitor be directed to attend the
Ontario Municipal Board hearing to convey Council’s position that the majority of this
Council does not support the decision of the previous Council; and that the City Solicitor
be directed to indicate to the Board that the heritage application be commenced
immediately in order that the Ontario Municipal Board may deal with both the rezoning
and heritage applications simultaneously” (Exhibit # 5f, TAB 20).
The Board has reviewed the history of the municipal processing of these
applications in such detail as Counsel for PROUD, in her opening statement asked “that
the Board be cognizant of the flaws inherent in the previous Council’s approval of the
Official Plan and Zoning Amendment Applications”. She maintained that a “flawed
process” led to the approvals. On the other hand, she said that “the ‘public interest’ of
St. Catharines was clearly expressed in the last election, resulting in a mandate given to
Council. Council has exercised this mandate by opposing approval of this development.
It is that most recent resolution of Council, currently in force, to which the Board should
‘have regard’ when determining whether this proposal is in the greater public interest”.
With respect to Counsel’s submission that the public interest to which the Board
must have regard, is expressed through a vote in a municipal election, the Board finds
that this is not the case. The public interest to which this Board must have regard is
expressed through planning documents like the Provincial Policy Statement, the Growth
Plan for the Greater Golden Horseshoe, municipal official plans and secondary plans
and regional official plans.
These documents result from a thoughtful and
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comprehensive consideration of the long term health and viability of this Province and
the municipality in question. Public opinion as expressed in the heat of municipal
elections or passionately contested Board hearings is not necessarily synonymous with
the public interest.
The allegation that the process leading to the approvals of the OPA and the
zoning by-law was in some way flawed and that the process followed by the
reconstituted Council was superior, must be given serious consideration by this Board
as it discharges its responsibility under section 2.1 of the Planning Act (the “Act”).
Section 2.1 provides that in making a decision under the Act, the Board shall have
regard to the decision of municipal council and any supporting information and material
that council considered in making its decision.
It is the position of PDVC that the Council which adopted OPA 31 and enacted
By-law 2008-228 followed an “exemplary process”. In his closing submissions Counsel
for PDVC summarized that process: Council held a series of public meetings on the
applications, including a seven day public meeting during which it heard from over 100
deputants, both for and against the proposal; Council considered the expert reports
prepared in support of the applications; Council considered peer review reports
prepared by heritage/urban design and traffic/parking experts retained by the City;
Council considered advice from the St. Catharines Heritage Committee and the
PDHCAC; and Council considered comprehensive reports and recommendations from
City planning staff.
Counsel for PDVC contrasts this to the process followed by the new Council,
which he described as “less than exemplary”. Council, in deciding to reverse the
decision of the previous Council and oppose its own by-laws, held no public meetings
and considered no planning or peer review reports on the merits of the PDVC proposal.
It did not repeal by-laws which it believed should no longer be supported; it directed the
City Solicitor to attend the Board hearing and “convey Council’s position that the
majority of this Council does not support the decision of the previous Council”.
With respect to the heritage permit and site plan applications, Council decided to
request that PDVC submit these applications although staff had made no
recommendation on the issue. The previous Council had received advice that such
applications were not required to make a decision on the OPA and zoning by-law
applications (Exhibit # 5e, p.508).
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Finally, when Council made its decision on the heritage permit application it
decided that it did not want to receive a report from its planning staff. This was the
uncontradicted evidence of Paul Chapman, Director of Planning Services for the City.
Rather, it chose to receive a “flow-through report’ from the Acting Chief Administrative
Officer of the City (Exhibit # 5f, TAB 26). This report set out only the conclusions of the
St. Catharines Heritage Committee and the PDHDAC, both of which recommended
denying the application. Council refused the heritage permit.
Counsel for PDVC also noted the fact that when the new Council met to decide
how to proceed on the appeals of OPA 31 and the zoning by-law, the first thing it did
was waive the City’s Procedural By-law rule that requires Councillors who vote on a
matter to have attended the mandatory public meeting on that matter. Mr. Chapman
testified that the purpose of this procedural by-law is to ensure that elected officials hear
all arguments and have access to all relevant materials before making a decision on an
issue.
Under cross-examination, witnesses for both the City and PROUD agreed that
the process followed by the new Council was not as thorough as that followed by the
original Council. Kevin Blozowski, a planner with the City, with responsibility for
heritage matters, said the new Council’s process was “inferior”. Wayne Morgan, a
heritage planning consultant retained by PROUD, said the new Council “should have
held a public meeting”, and Herb Stovel, a heritage expert retained by PROUD, said
“the original process was certainly better”.
The Board finds that to give full effect to the words of section 2.1 of the Act, it
need rarely explore the history behind how a municipal council reached its decision.
However, when the Board is faced with the unusual circumstances of the case at hand,
the Board finds that such a history is relevant. To be abundantly clear, the
circumstances of this case which the Board can only describe as “unusual” include the
fact that the new Council waived a provision of its Procedural By-law which requires that
Council members who vote on a mater be present at the mandatory public meeting on
the matter; the new Council which decided to reverse the City’s position and oppose its
own by-laws decided not to repeal those by-laws; the new Council decided to hold no
public meeting and consider no staff or peer reports before deciding on how to proceed.
During the course of the hearing the Board specifically asked Council for the City,
the City Solicitor, why Council did not repeal the By-laws if it did not support the PDVC
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proposal and agreed with the appellants. The City Solicitor displayed admirable
candour when she replied “who can say why politicians do what they do”. Council for
PROUD attempted to proffer reasons for Council’s actions, but the Board indicated that
as she did not represent the City, her conjecture on this subject was irrelevant.
The Board finds that the decision of the original Council to adopt OPA 31 and
enact By-law 2006-228 was the result of a scrupulous, transparent and fair process, a
process mandated by the Planning Act. In having regard to that decision as required by
section 2.1, the Board also has regard, as required by section 2.1(b), to “any supporting
information and material that the municipal council…considered in making the decision
described in clause (a)”. The Board finds the “supporting information and material”
including the reports of experts retained by PDVC, reports of peer reviewers, the
comprehensive staff report and the input of over 100 deputants at public meetings, to be
demonstrative of a thorough process; a process envisioned by the Act.
The Board contrasts this to the process followed by the new Council. That
Council, duly elected by the citizens of the City, had every right to view the PDVC
proposal differently than the previous Council. It was entitled to decide that the PDVC
proposal was not appropriate for Port Dalhousie. It was given options by staff on how to
proceed, including the cost of each option. The Board finds that the option that would
have allowed for a fair, transparent and thorough process was that involving the repeal
of the by-laws. Such a process would have required a public meeting, and if followed
properly would have required a comprehensive review of inter alia the City Staff
Planning Report of May 15, 2006.
Instead, after waiving the provisions of what the Board finds to be a significant
procedural by-law, members of Council who did not sit through days of public meetings,
and who cannot, despite what Counsel for PROUD suggests, be assumed to have read
hundreds of pages of relevant reports, met in camera and then emerged to direct the
City Solicitor “to attend the (OMB) hearing to convey Council’s position that the majority
of this Council does not support the decision of the previous Council”.
The Board finds that the process of the new Council does not bear scrutiny. Put
colloquially, it does not pass the “smell test”. The waiver of the provisions of a
procedural by-law which is undoubtedly intended to guarantee fairness is extremely
troubling to this Board. A process which avoided a mandatory public meeting in which
all voices could have been heard, and which would have required Council to consider
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comprehensive reports, including that of its expert staff, is not a process in keeping with
the intent of the Planning Act. It is not a process giving rise to a decision to which this
Board will have much regard.
The Board cannot accept the submission of Counsel for PROUD that it is the
most recent resolution of Counsel to which the Board must have regard. If such a
resolution is the result of a process which the Board finds is not respectful of the intent
of the Act, the fact that it is the most recent resolution is not relevant. Counsel for
PROUD put the issue of a “flawed process” squarely before the Board. If any process of
Council was “flawed”, it is that on which PROUD relies.
Port Dalhousie Heritage Conservation District – History of the Designation –
Effect of the Designation
In 1999, pursuant to By-law 99-380, Council determined that the area of Port
Dalhousie should be “examined for future designation as a heritage conservation district
pursuant to the Ontario Heritage Act” (Exhibit # 5d, TAB 2). This followed a
presentation made by PROUD to Council in which PROUD requested the designation.
Council determined that a consultant should be retained to undertake a heritage
conservation district study of Port Dalhousie and an ad hoc steering committee was
struck “to move the process along once the study commences and provide a forum and
focus for public consultation” (Exhibit # 5d, TAB 3). Members of PROUD and the Port
Dalhousie Business Association were included in the committee.
Archaeological Services Inc. (David Cumming) was retained to do the district
study in March 2000.
In August he presented the “Port Dalhousie Heritage
Conservation District Study” (the “District Study”) (Exhibit # 5d, TAB 4). In March 2001
he presented a more extensive document, the “Port Dalhousie Heritage Conservation
District Guidelines for Conservation and Change” (the “District Guidelines”) (Exhibit #
5d, TAB 5).
The District Guidelines, also referred to during this hearing as the “Port Dalhousie
District Plan”, “follows on from the Port Dalhousie Heritage Conservation District
Heritage Assessment Report that described the heritage characteristics of this Welland
Canal port lakeside community in the City of St. Catharines. The report also provided a
rationale for the boundary of the proposed district” (Exhibit # 5d, TAB 5, p 156).
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The District Guidelines contain an explicit statement of purpose: “the purpose of
this document…is to provide guidance in the care and protection of the heritage
character of the Port Dalhousie Heritage Conservation District”. The document went on
to state “it is worth emphasizing that these are ‘guidelines’. They are intended to
provide an objective minimum level of appropriateness for physical change over the
coming years” (Exhibit # 5d, TAB 5, p.156.).
In July 2001 Council held a public meeting pursuant to Part V of the Heritage Act,
in pursuit of the heritage district designation. The District Study was received, and
members of the public supporting and opposing the designation were heard. The
Minutes of this Council meeting noted, inter alia, that the Port Dalhousie Business
Association supported the designation, a number of public information meetings had
been held and “the guidelines are meant to be flexible to recognize the diversity of the
area” (Exhibit # 5d, TAB 6, p. 282).
Council then voted that the area shown on Map 3 of the Heritage Assessment
Report Summary be designated by by-law as a heritage conservation district pursuant
to section 41(1) of the Heritage Act. The policies and guidelines contained in sections
1-6 of the District Guidelines were “adopted”.
On May 21, 2003 City Council enacted By-law 2002-180. Council enacted as
follows: “that the area shown on Schedule 2002-180 “A” attached hereto is hereby
designated as a heritage conservation district” (Exhibit # 5d, TAB 7, p. 341). The by-law
noted in its preamble that the District Guidelines have been adopted by Council. The
District Guidelines were not adopted as part of the designating by-law.
The enactment of the designating by-law was appealed to the Board. In a
decision issued December 12, 2003 the Board dismissed the appeals finding “the
designation of the subject area as a Heritage Conservation District represents good
planning and will not have any undue adverse impacts on any person or the
environment” (Exhibit #5d, TAB 8, p.349).
The Board has reviewed the December 2003 decision of the Board carefully;
there is no indication in this decision that the District Guidelines or “District Plan” was
before the Board or that the Board in any way considered the merits of that document.
The Board considered and made a decision only on By-law 2002-180 which designated
a mapped area as a heritage conservation district.

124

- 12 -

PL060850

The history of this designation of the PDHCD is germane as the legislature
enacted significant changes to the Heritage Act in 2005 (the “New Heritage Act”).
Part V of the Heritage Act, which provided for the designation of heritage
conservation districts, did not make reference to heritage conservation district plans;
municipalities did not have to produce such a plan when seeking to designate a heritage
district.
Part V of the new Heritage Act contains significant new requirements for the
designation of a heritage conservation district. With theses new requirements comes an
attendant elevation in the legal status of a heritage conservation district plan. Section
41.2(1) of the new Heritage Act provides “despite any other general or specific Act, if a
heritage conservation district plan is in effect in a municipality, the Council of the
municipality shall not (a) carry out any public work in the district that is contrary to the
objectives set out in the plan; or (b) pass a by-law for any purpose that is contrary to the
objectives set out in the plan”. Section 41.2(2) provides “in the event of a conflict
between a heritage conservation district plan and a municipal by-law that affects a
designated district, the plan prevails to the extent of the conflict, but in all other respects
the by-law remains in full force and effect”.
As a heritage conservation district plan has this determinative status for the
purposes of the new Heritage Act, and clearly for the Planning Act, the new Heritage
Act sets out in some detail the required content of such a plan, and, significantly, how
such a plan shall be adopted by a municipal council.
It is the position of PDVC that the District Guidelines, created under the old
Heritage Act, do not have the same status as a heritage conservation district plan as
required by the new Heritage Act. Counsel for PDVC did not argue that district plans
which predate the new Heritage Act by definition lack the elevated status. Rather he
argues that as the new Heritage Act sets out a process by which a municipality may
adopt such a district plan for the purposes of the new Heritage Act, that process must
be followed by a municipality for the district plan to be afforded the elevated status. The
City has not followed this process with respect to the District Guidelines; therefore the
District guidelines do not constitute a district plan for the purposes of the new Heritage
Act.
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The process by which an existing district plan may become a district plan for the
purposes of the new Heritage Act is set out in section 41.1 of that Act. Section 41.1(2)
provides “if, on or before the day the Ontario Heritage Amendment Act, 2005 received
Royal Assent, the council of a municipality had passed a by-law designating one or
more heritage conservation districts, it may pass a by-law adopting a heritage
conservation district plan for any of the designated districts”.
Section 41.1(3) provides “if the council of a municipality passes a by-law adopting
a heritage conservation district plan under subsection (2), the council shall cause notice
of the by-law, (a) to be served on each owner of property located in the heritage
conservation district and on the Trust; and (b) to be published in a newspaper having
general circulation in the municipality”.
It is noteworthy the Board finds, that section 41.1(4) provides that the same
process for the adoption of a post-2005 district plan must be followed for the adoption of
a pre-2005 district plan.
The content of a district plan, either pre-2005 or post-2005 is set out in section
41.1(5). A heritage conservation plan shall include,
(a) a statement of the objectives to be achieved in designating the area as a heritage
conservation district;
(b) a statement explaining the cultural heritage value or interest of the heritage conservation
district;
(c) a description of the heritage attributes of the heritage conservation district;
(d) policy statements, guidelines and procedures for achieving the stated objectives and
managing change in the heritage conservation district ; and

(e) a description of the alterations or classes of alteration that are minor in nature and that
the owner of property in a heritage conservation district may carry out or permit to be
carried out on any part of the property other than the interior of any structure or building
on the property, without obtaining a permit under section 42.

Section 41.1(6) sets out a consultation process which must be followed before a
by-law adopting a district plan; either pre-2005 or post-2005 is passed. Information
relating to the proposed district plan must be made available to the public; a public
meeting on the district plan must be held and the heritage committee must be
consulted. Persons attending the public meeting may make oral submissions; written
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submissions may also be made. The enactment of a by-law adopting a heritage
conservation district plan is appealable to the Board.
There is no dispute among the parties that City Council, after the new Heritage
Act came into effect, did not follow the process set out in section 41.1(2) of that Act.
Counsel for PDVC argued that as the City did not follow the statutory process, the
District Guidelines are not a district plan for the purposes of the new Heritage Act. As
the process was not followed, no party had the opportunity to make submissions on
whether the District guidelines meet the requirements of section 41.1(5), content, or
whether they are appropriate for Port Dalhousie. PDVC submits: “as the City did not
take the necessary steps to adopt the district guidelines as a district plan under the new
Heritage Act, nobody was ever afforded the right of appeal in respect of the District
Guidelines”.
It is the position of PDVC that as the City did not follow the process set out in the
new Heritage Act, the District Guidelines are not a district plan for the purposes of
section 41.2 of the new Heritage Act.
PDVC introduced what the Board finds to be a persuasive piece of evidence to
be considered on the issue of whether the District Guidelines constitute a district plan
for the purposes of the new Heritage Act. The City’s Director of Planning contacted the
Ministry of Culture, Heritage and Libraries Branch asking for advice on the issue of the
status of pre-2005 district guidelines. Dan Schneider, Senior Policy Advisor, an
individual who the Board can only assume has relevant knowledge of the issue, said:
“with the passage of recent amendments to the Ontario Heritage Act, current Heritage
Conservation District by-laws, plans and guidelines have the same status they have
always had…New heritage conservation districts will have to follow specific procedures
set out in the Act, including the mandatory adoption of a district plan. These districts will
have certain ‘enhancements’: district plans will prevail over zoning and other by-laws to
the extent of a conflict…while existing plans will not have the enhancements referred to
above, they will represent the municipality’s stated objectives and policies with respect
to development of the district and should be respected. In matters that come before the
OMB…the OMB will look to those plans/policies in reviewing the matter” (emphasis
added) (Exhibit # 5e, page 493).
Mr. Blozowski confirmed that the City was aware of section 41.2(1)(b) of the new
Heritage Act when it passed the by-laws which are now the subject of appeal. He
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confirmed that there is no record of Council having received any legal advice at the time
of passage that the by-laws would offend that section of the new Heritage Act.
Therefore it is the position of PDVC that the District Guidelines are not a district
plan for the purposes of the new Heritage Act. The District Guidelines do not prevail in
the event of a conflict between a by-law and the Guidelines.
PDVC did not take the position at any time during the hearing that the District
Guidelines lack all status and may be disregarded by the Board. On the contrary,
Counsel for PDVC and its heritage witnesses acknowledged that the District Guidelines
are a “district plan” as contemplated by policy 7.10.7 of the City’s OP. That section
provides, inter alia, “in reviewing proposals for the construction, demolition or removal of
buildings and structures or the alteration of existing buildings, the City will be guided by
the applicable heritage conservation district plan”.
It is the position of the City and PROUD that the District Guidelines do constitute
a district plan for the purposes of the new Heritage Act. The City Solicitor argued “the
process of designating Port Dalhousie as a Heritage Conservation District underwent
extensive public consultation. During the process the Study and the Guidelines were
established as the cornerstone of a moral contract between the City and the residents of
Port Dalhousie to assure the residents that the designation would be implemented
pursuant to the terms and provisions contained in those Guidelines”. The process set
out in section 41.1(2) for adopting pre-2005 guidelines as a district plan is not
mandatory and the City Solicitor submitted that it would be helpful for municipalities
which had designated heritage conservation districts, without preparing guidelines, to
follow the process. However, the City, through the District Guidelines, had already set
out “how the district would be managed and how the character would be maintained
through the implementation of the guidelines”. It is the position of the City that as the
District Guidelines have been used since their adoption “it would be unfair to all
residents of the district to now say that the Guidelines are not a heritage plan and that
the rules applied consistently since December 2003 were not really the rules of the
game”.
The City Solicitor argued that “evidence of the adoption of the guidelines as a
district plan are (sic) found in the second recital of By-law 2002-180, and in the Minutes
approved by Council”. Further, she argued that the Board decision on the appeal of the
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designating by-law was somehow evidence that the District Guidelines had been
adopted as a district plan by the City.
It is the position of the City that the District Guidelines as adopted by City Council
in 2003 meet the requirements of the new Heritage Act for a district plan. The evidence
of all the relevant experts who testified in this hearing was that the content of the plan
as set out in section 41.1(5) is “generally” found in the District Guidelines. The District
guidelines were not found “wanting”, the City Solicitor submitted.
Counsel for PROUD argued that the goal of the Legislature in amending the
Heritage Act was to strengthen protection afforded to heritage in this province, not to
weaken the protection. The Board finds that there is no doubt that strengthening
protection was the goal of the Legislature. Counsel further argued that both the
Supreme Court of Canada and the Ontario Court of Appeal in St. Peter’s Evangelical
Lutheran Church v. Ottawa (City), [1982] 2 SCR 616 and Re Toronto College Street
Centre and the City of Toronto et al. (1986), 31 DLR (4th) 402 (Ont.C.A.) have held that
the interpretation of the Ontario Heritage Act must give full effect to the avowed purpose
of the Act and that the Heritage Act should be construed purposively and liberally to
allow municipalities to preserve Ontario’s heritage effectively. Clearly the Board finds
that it must follow the direction of these Courts.
Counsel for PROUD submits that if the Board interprets the new Heritage Act “as
not providing enforceable protections to existing conservation districts unless and until
the Bill 60 amendments are adhered to (i.e., the Port Dalhousie Guidelines are
‘readopted’ by by-law) it fails to give the Ontario Heritage Act a ‘liberal and purposive’
interpretation in accordance with the Legislation Act. Such an interpretation is penal”.
Counsel for PROUD goes on to maintain that if the Board accepts PDVC’s
argument “one must accept that heritage conservation district plans or guidelines only
obtained legal status through the 2005 amendments to the Ontario Heritage Act. This
interpretation has the potential to render ineffective and useless every heritage district
plan or guideline adopted prior to Bill 60…
Having reviewed Counsel’s submissions and the provisions of the new Heritage
Act the Board finds that the District Guidelines do not constitute a district plan for the
specific purposes of section 41.2(1) and (2). This does not mean that the alarmist claim
of Counsel for PROUD that all pre-2005 heritage district plans or guidelines are
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rendered “ineffective and useless” is correct. Specifically, in the City of St. Catharines,
pursuant to policy 7.10.7 of the OP, in reviewing proposals for change in the Port
Dalhousie Heritage Conservation District, the City “will be guided by the applicable
heritage conservation district plan”. The District Guidelines are neither ineffective nor
useless; they have a specific status under the City’s OP.
The District Guidelines do not lack status for the purposes of section 41.2(1) and
(2) of the new Heritage Act because the Board is ignoring the direction of the Supreme
Court of Canada and the Ontario Court of Appeal and interpreting that Act narrowly.
They lack this status because the City did not follow the process, clearly set out in the
statute, to assure the elevated status. The process is not mandatory; a municipality
does not have to pass a by-law adopting a pre-2005 heritage conservation district plan.
However if it does not pass such a by-law after following the requisite process set out in
section 41.1, pre-2005 guidelines or district plans will not be district plans for the
purpose of section 41.2(1). In the event of a conflict between a by-law and the
guidelines, the guidelines do not necessarily prevail.
This finding is not based on either a liberal or illiberal construction of the words of
the new Heritage Act. It is based on the only reasonable interpretation of the words of
the statute. A process, involving the preparation of a plan with specific content, public
consultation and the right of appeal has been set out in the statute. It would not be
reasonable for this Board to find that the City can fail to follow a clear process for
adopting the District Guidelines as a district plan, but that the District Guidelines can
somehow be transformed into a district plan in any event. If it were the intent of the
Legislature that this should be the case why would the section 41.1(2), (3), (4), (5), (6),
(7), (8), (9), (10), (11), and (12) process have been included in the statute?
The Board finds that the process for adopting a pre-2005 district plan is not a
mere technical procedure; it affords substantive rights to owners of property in a
heritage conservation district. The preservation of built heritage is vitally important in
this province. Because of that the new Heritage Act, allowing for district designation
and the adoption of a district plan can result in the loss of property rights. That loss of
rights is justifiable as the preservation of built heritage is of such consequence.
However, the loss of such property rights can only happen after a transparent public
process has taken place. Section 41.1 guarantees such a process. If a designated
heritage conservation district is to be subject to a district plan which requires by-law

130

- 18 -

PL060850

consistency and in fact makes a district plan determinative, the required fair public
process must be followed. Otherwise district guidelines or a district plan retain the
status afforded by the OP. In St. Catharines the District Guidelines are intended to
“guide” City Council (and this Board) in reviewing proposals for change in the heritage
district.
The City and PROUD submit that the District Guidelines were adopted by City
Council after a thorough, fair and public process. In fact, the City Solicitor maintains
that the District Guidelines constitute a “moral contract” between the City and its
residents. The Board finds, based on the evidence, that the City at no time adopted the
District Guidelines by by-law. By-law 2002-180 designates the boundaries of the
heritage conservation district and repeals by-laws which individually designated certain
properties. The by-law in no way enacts the adoption of the District Guidelines. The
preamble refers to the policies and guidelines contained in sections 1 – 6 of the
guidelines as being adopted by Council, but not by a by-law of Council.
Why is this significant? One must have regard to the decision of this Board,
released on December 12, 2003 on the District designation to answer this question. It is
clear on the face of the decision that the Board considered only the designating by-law
(as it should). The District Guidelines were not part of the by-law; therefore they were
not a matter of appeal. The only evidence the Board heard on the District Guidelines
was that of Carlos Garcia on behalf of PROUD. He testified about a survey which
showed “the respondents did not want the guidelines to be too restrictive”. The Board
also heard from some residents who were “somewhat in favour (of the designation),
provided the guidelines were not onerous”. The Board made no findings on the merits
or the appropriateness of the District Guidelines as that issue was not before it.
This panel of the Board cannot find, on the evidence, that the District Guidelines
were adopted by City Council following a public process like that contemplated by
section 41.1 of the new Heritage Act.
The Board must note that if the City believed it had a “moral contract” with its
citizens, reflected in the District Guidelines, the new Heritage Act gave it a mechanism
to ensure that this “moral contract” was affirmed and in fact afforded superior legal
status. This Board has been given no authority through any statute to enforce “moral
contracts”. If the City believes that the District Guidelines constitute a “moral contract” it
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should have followed the provisions of section 41.1 of the new Heritage Act and
adopted the District Guidelines through a by-law.
The status of the District Guidelines for the purposes of the Board’s determination
of all matters before it, including the heritage permit, is as provided by policy 7.10.7 of
the City’s OP. The Board will be “guided by” the District Guidelines and the general
principles set out in the policy. As the Board said in Cambone v. Oakville O.M.B.D. No.
1293, cited by Counsel for PDVC, “the (New Heritage) Act provides no guidance to the
Board on what must be considered under subsection 42(6). The Board finds that in
considering whether a heritage permit should be issued it must have regard to any
relevant portions of the Town’s OP and to the District Plan”. In that case the Board
noted that the Town’s OP provided that Council, in reviewing proposals for change in a
heritage district, “will be guided by the applicable Heritage Conservation District Plan”.
The Board found that it should be similarly guided. In the case at hand the Board will, in
accordance with the provisions of the OP, be so guided and its decision will have regard
to or be consistent with all relevant planning documents, provincial, regional and
municipal.
The Relevant Planning Policy Regime
The Planning Act:
There is no dispute among the parties that the Board’s decision on the Planning
Act matters before it, OPA 31, Zoning By-law 2006-228 and the site plan appeal must
be consistent with the Provincial Policy Statement (the “PPS”). Section 3(5) of the Act
provides that a decision of this Board “in respect of the exercise of any authority that
affects a planning matter (a) should be consistent with the policy statements that are in
effect at the date of the decision”. Further, the Board finds, the Board’s decision with
respect to the heritage permit appeal must be consistent with the PPS, as the heritage
permit appeal affects a planning matter pursuant to section 3 of the Act. Counsel for
PDVC cited the decision of the Board on this issue in Birchgrove Estates Inc. v. Town of
Oakville, O.M.B.D. No 1592. In that case the Board said “…the appeals under the
Heritage Act are matters consolidated with the overall planning applications leading to
the final disposition of the land use of this area…In that regard, the Board finds that the
heritage appeals affect a planning matter pursuant to section 3 of the Planning Act so
as to make provincial, regional and local planning policies applicable”.

The Board

132

- 20 -

PL060850

therefore finds that in a case involving Planning Act instruments and a Heritage Act
permit, the matters are inextricably linked.
Section 2 of the Act requires the Board in carrying out its responsibilities under
the Act to have regard to matters of provincial interest including (d) the conservation of
features of significant architectural, cultural, historical, archaeological or scientific
interest; (h) the orderly development of safe and healthy communities; (n) the resolution
of planning conflicts involving public and private interests; and (p) the appropriate
location of growth and development.
The Provincial Policy Statement:
The PPS with which the Board’s decision must be consistent addresses all these
interests. The Board heard from a number of land use planners on the proposal’s
consistency with the PPS: Tom Smart for PDVC, Paul Chapman, the City’s Director of
Planning Services, under summons on behalf of PDVC, Robert Martindale, on behalf of
the City, and Wayne Morgan, on behalf of PROUD. Having reviewed the evidence of
the planners, the Board finds that certain provisions of the PPS are relevant to the
Board’s consideration of the planning appeals and the heritage permit appeal before it.
In making this finding, the Board adopts the words of the Board in Birchgrove Estates
Inc .v. Town of Oakville, O.M.B.D. No 0338: “while no one section of the PPS overrides
others, the Board’s decision must be consistent with the (PPS). Just as the Board
cannot dismiss or disregard the direction to conserve significant heritage resources, the
Board cannot dismiss or disregard the considerable emphasis and priority the Province
has placed on intensification in built-up areas. The challenge before the Board is to
determine if the provincial goal of intensification can be achieved while meeting the
provincial goal of heritage conservation”.
The Board notes the direction of the PPS on how it is to be read: “the (PPS) is
more than a set of individual policies. It is intended to be read in its entirety and the
relevant policies are to be applied to each situation. A decision-maker should read all of
the relevant policies as if they are specifically cross-referenced with each other. While
specific policies sometimes refer to other policies for ease of use, these crossreferences do not take away from the need to read the (PPS) as a whole”.
Mr. Martindale on behalf of the City and Mr. Morgan on behalf of PROUD did not
seem to read the PPS with this direction in mind. Exhibit # 20, Mr. Martindale’s witness
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statement and Exhibit # 225, Mr. Morgan’s witness statement make reference only to
one section of the PPS: Policy 2.6, Cultural Heritage and Archaeology. In his oral
evidence, Mr. Martindale spoke to Policy 1.1.3.3, concerning intensification, but
dismissed it as irrelevant as Port Dalhousie “has not been formally identified as an area
of intensification”.
After really only considering only one policy of the PPS, Messrs. Martindale and
Morgan concluded that the proposed development is not consistent with the PPS.
Mr. Smart on behalf of PDVC, and Mr. Chapman, discharging his duties as
Director of Planning Services for the City, explored the PPS in greater depth: Smart’s
Planning Report, Exhibit # 13, TAB 2 and Report from the Planning Services
Department, May 15, 2006, Exhibit # 5e, TAB 6. Policies contained in section 1,
Building Strong Communities are considered in addition to policies contained in section
2.6, Cultural Heritage and Archaeology. The Board finds that these two reports and the
oral evidence of the witnesses, especially Mr. Chapman, deal more helpfully and
persuasively with the issue of consistency with the PPS. These witnesses did as
directed by the PPS; they read the document “as a whole”. The Board therefore finds
the following policies to be relevant to a determination of the matters before it in this
case:
Policy 1.0 – Building Strong Communities
The preamble to this policy provides “Ontario’s long-term prosperity,
environmental and social well-being depend on wisely managing change and promoting
efficient land use and development patterns”. Policy 1.1.1 sets out how “healthy,
liveable and safe communities are to be sustained”. This includes “promoting efficient
development and land use patterns which sustain financial well-being of the Province
and municipalities over the long term”.
Policy 1.1.2 provides “sufficient land shall be made available through
intensification and redevelopment, and, if necessary, designated growth areas to
accommodate an appropriate range and mix of employment opportunities, housing and
other land uses to meet projected needs…”
Policy 1.1.3.1 provides “settlement areas shall be the focus of growth and their
vitality and regeneration shall be promoted”. “Settlement areas” are defined as “urban
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areas…within municipalities that are (a) built up areas where development is
concentrated and which have a mix of land uses”. The Board finds that the subject
property is located within a settlement area.
Policy 1.1.3.2 provides “land use patterns within settlement areas shall be based
on (a) densities and a mix of land uses which efficiently use land and resources”.
Policy 1.6.2 provides that the use of existing infrastructure should be optimized
and policy 1.7.2 provides that the vitality of main streets should be enhanced.
Policy 2.6 – Cultural Heritage and Archaeology:
All planning witnesses agreed that policy 2.6, Cultural Heritage and Archaeology
is relevant to the matters before the Board. Policy 2.6.1 provides “significant built
heritage resources and significant cultural heritage landscapes shall be conserved”. A
number of key terms in this policy are defined in the PPS.
“Built heritage resources” means “one or more significant buildings, structures,
monuments, installations or remains associated with architectural, cultural, social,
political, economic or military history and identified as being important to a community.
These resources may be identified through designation or heritage conservation
easement under the Ontario Heritage Act…” “Conserved” means “the identification,
protection, use and/or management of cultural heritage and archaeological resources in
such a way that their heritage values, attribute and integrity are retained. This may be
addressed through a conservation plan or heritage impact assessment”. “Cultural
heritage landscape” means a defined geographical area of heritage significance which
has been modified by human activities and is valued by a community. It involves a
grouping of individual heritage features such as structures, spaces, archaeological sites
and natural elements, which together form a significant type of heritage form distinctive
from that of its constituent elements or parts. Examples may include…heritage
conservation districts designated under the Ontario Heritage Act…
“Significant” means “in regard to cultural heritage and archaeology, resources
that are valued for the important contribution they make to our understanding of the
history of a place, an event, or a people. Criteria for determining significance of
resources…are recommended by the Province, but municipal approaches that achieve
or exceed the same objectives may also be used”.
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All parties acknowledge that the Port Dalhousie Heritage Conservation District,
as a district designated under the Ontario Heritage Act constitutes a cultural heritage
landscape for the purposes of the PPS. Further, all parties agree that the Heritage
District contains significant built heritage resources.
It is the position of PDVC, however, that the direction in policy 2.6.1 to conserve
“significant built heritage resources” and “significant cultural landscapes” does not
require the preservation of everything in the Heritage District. Counsel for PDVC
argues “not everything must be retained; only heritage values, attributes and integrity
need to be retained, and the heritage attributes of a district do not encompass all
matters within the District, but only the principle matters that contribute to the cultural
heritage significance of the District”. He cited Birchgrove in which the Board considered
how “significance” is to be determined. The Board had regard to the Ontario Heritage
Toolkit issued by the Ministry of Culture. One volume is entitled “Heritage Resources in
the Land Use Planning Process”. A five-step process is set out to assess applications
involving heritage resources: “the first step calls for historical research, site analysis and
evaluation…The second step calls for an identification of the significance and heritage
attributes of the cultural heritage resource. In other words, this step calls for refined
identification and selection of attributes that are significant in heritage terms. The entire
history of a resource and the listing of all its characteristics is part of step one; step two
demands a winnowing down to identify those elements that are significant and stand
out”.
The Board notes that in Birchgrove the Board was dealing with individual
structures, designated under Part IV of the Ontario Heritage Act, not a Part V
designated heritage district. However, the Board finds that the logic in that decision is
applicable to the consideration of proposed alterations in a heritage district. As with a
heritage structure, not every element of a heritage district is of equal significance. The
significant attributes of the heritage district should be identified in the district plan or in
the case at hand, the District Guidelines. The PPS in defining “significant” necessarily
calls for judgment to be used in determining significance. In calling for the conservation
of “significant built heritage resources” and “significant cultural heritage landscapes”, the
PPS implicitly acknowledges that there may be built heritage resources and cultural
heritage landscapes which are not significant and which do not warrant conservation.
Such an interpretation allows for the balancing of a variety of provincial interests as
mandated by the PPS.
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Counsel for PROUD argues based on the evidence of Mr. Morgan that the Port
Dalhousie Heritage District is a “significant cultural heritage landscape” in its entirety for
the purposes of Policy 2.6.1. Therefore the entire district must be conserved. The only
question to be asked is whether the PDVC proposal does “conserve” the District as
required by the PPS.
The City Solicitor argues that policy 2.6.1 should be read to provide that no
development will be permitted in a designated heritage conservation district. She takes
this position on the basis that policy 2.6.3, which permits development on lands
adjacent to protected heritage property is allowed only when it has been demonstrated
that the “heritage attributes” of the protected heritage property will be conserved.
Mitigative measures may be required.
It is the position of the City that as the PDVC proposal “is not adjacent but clearly
within (the District) all components of the Heritage District must be conserved”.
The Board finds that this position is not supported by the words of the PPS.
Policy 2.6 clearly provides that significant built heritage resources and significant
cultural heritage landscapes are to be retained. “Significant” has a meaningful definition
for the purposes of the PPS. The word “significant” is used as a modifier of the phrase
“cultural heritage landscape”. This must mean that not all elements of a cultural
heritage landscape included in a designated heritage conservation district are by
definition significant.
The Board therefore finds that before it can determine whether the PDVC
proposal is consistent with the PPS, in its entirety, the Board must understand what the
heritage attributes of the district are, for the purposes of determining significance. Then
the Board must determine whether the PDVC proposal “conserves” appropriately for the
purposes of policy 2.6.1.
The Growth Plan for the Greater Golden Horseshoe:
The Growth Plan came into effect on July 31, 2006. Ontario Regulation 311/06
deals with transitional matters for the purposes of the Growth Plan. Section 2 sets out
deemed day of commencement. If one is dealing with an application for an OPA or
zoning by-law amendment, the deemed day of commencement for the purposes of
conformity with the Growth Plan is the date of the application. If one is dealing with an
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adopted OPA and an enacted by-law, the deemed day of commencement is the day the
by-laws were enacted. In the case at hand the by-laws were enacted after the Growth
Plan came into effect. Therefore the Board’s decision on all matters before it must
conform with the Growth Plan.
It was the evidence of Mr. Smart on behalf of PDVC that the Growth Plan builds
on the PPS policies that call for intensification in built-up areas. In section 2.1 the
Growth Plan provides “better use of land and infrastructure can be made by directing
growth to existing urban areas. This Plan envisages increasing intensification of the
existing built-up area, with a focus on urban growth centres, intensification corridors,
major transit areas, brownfield sites and greyfields”. The Board finds that there is no
question that the subject property is located in a “built-up area”, although it is certainly
not in a designated growth centre.
Section 2.2.2 of the Growth Plan provides that population and employment
growth will be accommodated by, inter alia, directing a significant portion of new growth
to the built-up areas of the community through intensification.
The Growth Plan in section 4.1 speaks to “protecting what is valuable”. “Valuable
assets” like “irreplaceable cultural heritage sites” are to be “wisely protected and
managed as part of planning for future growth”. The Growth Plan “recognizes and
supports the role of municipal policy in providing leadership and innovation in
developing a culture of conservation”. Section 4.2.4(1)(e) contains this conservation
objective: “cultural heritage conservation, including conservation of cultural heritage and
archaeological resources where feasible, as built up areas are intensified”.
It was the opinion of Mr. Smart that the PDVC proposal for the commercial core
of Port Dalhousie, a built-up area “is in line with the targets and direction provided by
the Minister in the Places to Grow Plan”.
Counsel for PDVC submitted that the Growth Plan “clearly directs a balanced
approach to heritage conservation - within built-up area, significant heritage resources
should be conserved, but intensification and further development in conjunction with
such conservation is expected and encouraged”.
It was the position of PROUD that the PDVC proposal is not subject to the
Growth Plan as the applications were filed before the adoption of the Growth Plan.
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However Counsel for PROUD and the City submitted that if the Board does consider the
“policy thrust” of the Growth Plan to be relevant, it is important to note that Port
Dalhousie is not designated an “urban growth centre”; the City’s downtown is so
designated. Further as Mr. Chapman and Mr. Morgan testified, there are other
intensification sites available throughout the City that are not subject to a heritage
conservation district designation. Finally, Counsel submitted that, in keeping with the
direction of the Growth Plan, the City has developed “official plan policies and other
strategies in support of….conservation objectives”. Situating the PDVC proposal in a
heritage conservation district may contribute to intensification, but it is the position of
PROUD and the City that it is intensification in the wrong location; it is intensification
which does not respect stated conservation objectives.
As noted above, the Board finds that the applications are subject to the Growth
Plan. All provisions of the Growth Plan must be weighed in determining whether the
proposal conforms with the Growth Plan. As with the PPS, one goal of the Growth Plan
does not trump another goal. The Board, in determining conformity, must engage in a
balancing exercise, considering the imperatives of growth and the culture of
conservation.
The Niagara Region Policy Plan:
All planners testified that a number of policies in the Regional Plan are relevant to
a consideration of these applications. Mr. Chapman, in his planning report discussed
the Regional Plan and indicated that “staff consider the proposal to fall within the local
mandate as defined in policy 5.5”.
The Board finds the following Regional policies to be relevant to its consideration
of these applications.
Policy 5.5 of the Regional Plan provides “the primary responsibility for regulating
the types of locations and densities of land uses within the defined urban area rests with
the local municipalities through their official plans…” However, “several aspects of
these local plans are considered to be of regional significance and interest”. These
include “consideration of factors such as historic features…”
The Regional Plan contains a Regional Strategy for Development and
Conservation, noting that the Region has a “rich cultural and historical heritage”.
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Historic sites mentioned are Niagara-on-the-Lake and historic Fort Erie (not Port
Dalhousie). The Regional Plan succinctly sets out the challenge faced by the Region,
the City and this Board: “the challenge is to provide a balance between conservation
and development. At the Regional scale, there is an opportunity to achieve such a
balance, accommodating urban development while conserving resources and protecting
the environment”.
In section 3.2, the Regional Plan sets out a “strategic objective”: “to facilitate and
maintain a pattern of distinctive and identifiable urban communities – recognition of
historical features”. Another strategic objective is set out in section 3.5: long range
economic development planning and economic diversification is to be achieved by
various efforts including the creation of tourism development potential.
Section 4 of the Regional Plan speaks to Economic Development and Tourism. It
says “tourism plays a very important role in Niagara’s economy, providing employment
and generating business…it is an industry with significant growth potential…the policies
of this plan are designed to support the continued growth and development of Niagara
as a tourist destination while maintaining those special qualities that make the Region
attractive to both tourists and residents”.
The Welland Canal corridor, which includes Port Dalhousie, is subject to a
specific objective, 4.A.3: “to assist in the development of the Welland Canals Corridor
as a linear corridor that blends historic, recreational and tourist-related uses with natural
settings, while providing opportunities for compatible and appropriate residential
development at key nodes”. The Board finds that these words mean that the Region
does not just accept that development will come in the Welland Canal corridor; it wants
to assist such development. Key nodes should see opportunities for compatible and
appropriate commercial development.
Counsel for PROUD submitted that nowhere in the Region’s strategic objectives
is economic revitalization given “priority status”. In its report to Regional Council,
Regional planning staff acknowledged that revitalization or growth is not determinative.
Staff acknowledged that balance is necessary: “while economic development is an
important part of the framework, the purpose is to guide change by providing a balance
that will preserve and enhance what is special about Niagara while accommodating
growth and new development” (Exhibit # 5f, TAB 17).
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It was the opinion of Regional staff that the proper balance was not achieved by
the PDVC proposal and that alternatives should be considered. Regional Council did
not agree; it approved OPA 31 (Exhibit # 5f, TAB 18). Mr. Cambray who was
responsible for the report of Regional staff was Commissioner of Planning and
Development at the time the report was prepared. He has retired from the Region and
he testified on behalf of PROUD at the hearing. The Region continues to support the
PDVC proposal.
It is the position of PDVC that the proposal conforms to the strategic objectives of
the Region as set out in the Regional Plan. The proposal represents development and
efficient use of lands within the existing urban boundary; it contributes to providing a
variety of housing types; it creates tourism opportunities; and it provides for a mixture of
employment and residential uses. Economic development and tourism objectives are
met as commercial, recreational and tourist-related uses are included in the
development.
City of St. Catharines Official Plan:
The planners testified at length about the OP policies which are relevant to these
applications. Planners for PROUD and the City emphasized the policies which focus on
the conservation of heritage in the City in general, and in Port Dalhousie in particular. In
fact, in considering section 16 of the OP, the Port Dalhousie Neighbourhood Plan (the
“Neighbourhood Plan”), Mr. Martindale, who testified on behalf of the City, neglected to
address section 16.92, which the Board finds is essential to an understanding of how
the City envisions the future of Port Dalhousie.
In determining whether a development proposal conforms to the provisions of an
official plan the Board must consider all relevant policies. Counsel for PDVC cited a
number of cases which the Board finds instructive on this point. In Belle Himmell
Investments Ltd. v. Mississauga (City) (1982), 13 O.M.B.R. 17 (Ont. Div. Ct.) the Court
said “official plans are not statutes and should not be construed as such…in such a
document there will almost inevitably be inconsistencies and uncertainties when
considered in the light of a specific proposal. It is the function of the Board in the course
of considering whether to approve a by-law to make sure it conforms with the Official
Plan. In doing so, the Board should give the Official Plan a broad liberal interpretation
with a view to furthering its policy objectives”. In Friends of Eden Mills v. Eramosa
(Township), [1998] O.J. No. 2604 (Ont. Div. Ct.) the Court considered the above words
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of Belle Himmell and went on to say “the policy objectives of an official plan are not
restricted to heritage concerns; thus the ‘broad liberal interpretation’ cuts both
ways…there must be a weighing and balancing of interests where there is no detailed
and specific direction in the OP. The Council in dealing with the OP must not only deal
with the heritage aspects contained therein but with the other non-heritage aspects; this
will involve considering the guidelines which are set out very generally, not only as to
heritage matters, but the non-heritage ones as well – and where there are
inconsistencies and uncertainties to harmonize and rationalize in a reasonable way”
(emphasis added).
Having reviewed the evidence of all the planners, the Board finds that the most
thorough and persuasive review of the City’s OP was conducted under the supervision
of the City’s Director of Planning Services, Paul Chapman. The Planning Report signed
by Mr. Chapman (Exhibit # 5e, TAB 6) contains an outline of relevant policies and
articulates the impact of these policies. The Board finds that the following official plan
policies are relevant to a consideration of the subject development proposal. Mr.
Chapman set these policies in what the Board finds to be the correct context, saying in
the Planning Report “the Official Plan recognizes that the more intensive use of land
and buildings is inevitable in a maturing urban area. This is the context for a
consideration of all planning applications in the City”.
Policy 1.2, Community Goal Statements contains, inter alia, the following
statements:
1. quality of life: “create a physical, economic and social environment that gives the
residents and employees…an ideal place for living, working and recreating and
promoting a sense of history and identity”;
2. citizen participation: “provide opportunities for citizen participation in all aspects of
planning and development within the municipality”;
3. economy: “create a community development pattern that fosters a vigorous and diverse
local economy by supporting the existing business community and promoting new
business opportunities”;
4. heritage: “preserve, promote and foster awareness that our heritage and diverse cultural
institutions, man-made and otherwise, are vital to our community life and economic and
social health”;

5. land use: “arrange land uses and organize urban growth so as to promote economy,
efficiency, order, aesthetics, compatibility and flexibility for future change”.
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The Board finds that these Community Goal Statements make it abundantly clear
that it is the intention of the City to foster growth and embrace change while at the same
time preserving the elements of the community which contribute to the quality of life for
all citizens. By definition, in planning for the future, the City must engage in a balancing
exercise.
The subject site is located in a commercial land use designation; more
specifically, in the Port Dalhousie Commercial Core. Policy 4.2.1 of the OP allows for a
variety of commercial, residential and public uses in such an area. Policy 4.2.1.2 allows
for residential uses if (a) the residential uses are located above, below or behind the
commercial space to prevent the interruption of business frontage continuity; (b)
amenity space is provided for the exclusive use of the residential component; and (c)
design and development measures are incorporated to minimize possible negative
environmental impacts.
Although the proposed development is not located in a residential area, Mr.
Chapman was of the opinion that the location, site and form guidelines for residential
development found in policy 3.3 could be applied. This policy provides that it is
“important that new development be integrated into neighbourhoods in a manner that is
sensitive to the existing context and maximizes compatibility.
As such, new
development should respect and improve the physical character of existing areas”.
Policy 4.2 of the OP, Commerce, provides “this Plan recognizes that the health
and vitality of the commercial sector is dependent on factors such as:
(a) the continued growth, expansion and revitalization of a diversified commercial
land use mix;
(b) appropriate access to and through commercial areas for pedestrians, cyclists,
and automobiles and transit vehicles; and
(c) adequate and appropriately located parking facilities”.
This policy goes on to say “it is also an objective of this Plan to increase tourism
opportunities throughout the City to provide greater economic and social benefit to the
community”.
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Policy 4.2.5.1, Design Criteria, provides “in order to conserve and strengthen the
special identity and character of the historic commercial areas (including) Port
Dalhousie, the zoning by-laws are to reflect the built form in those areas to ensure new
construction within these areas will be compatible to the existing built environment in
terms of height, bulk and building materials”. Proposals for commercial development
are to be evaluated in terms of factors like adequacy of site size and shape; availability
of municipal services; adequacy of public transit; adequacy of parking; compatibility;
and the rehabilitation and preservation of existing buildings of historical or architectural
significance.
Policy 7 of the OP, Urban Design, Amenity and Heritage Conservation, contains
policies of general application and those which apply specifically to heritage
conservation. Policy 7.9, Lending Shape to Built Form, is intended to provide “a
framework of urban design principles for day-to-day planning decisions.
The
fundamental guiding principle is sensitivity to context…new development should ‘fit in’ in
terms of form and function. In situations where there is no established streetscape
pattern, new development should be designed to create a precedent and create a
positive point of reference for future development”.
Policy 7.9.1 emphasizes compatibility and sets out certain matters as a basis for
evaluating compatibility and “achieving design excellence”. The matters include
proportions of front or primary façades; overall building height; roof form and pitch;
placement, number and type of doors and windows on primary facades; spacing of
buildings; level and visibility of the ground floor; and “the overall scale of the
development as it relates to the surrounding area. In this regard, compatibility may be
achieved by avoiding long, unbroken expanses of walls; additive massing; creating relief
in walls; the use of varied colours, textures, types, qualities and patterns of finished
materials; roofline articulation”.
Policy 7.9.2 speaks specifically to areas where “the streetscape pattern is
relatively weak or there is no established pattern”. Design is to create “a more attractive
urban form”. Certain criteria should be followed: overall massing should be broken up
and if it cannot be, methods to achieve design articulation should be used. These
include using materials, textures and colours which do not contrast with the surrounding
landscape; avoiding single continuous rooflines; and breaking up continuous expanses
of façade walls visually and physically.
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Policy 7.10, Heritage Conservation is especially germane to development in the
Port Dalhousie Heritage Conservation District. Section 7.10.1 provides that “cultural
heritage resources” include buildings of historical, architectural, and contextual value
and “human-made…urban districts or landscapes of historic and scenic interest”. Policy
7.10.4 allows for the designation under the Ontario Heritage Act of heritage
conservation districts. Policy 7.10.6 provides “within a designated district it is the intent
of Council to conserve and enhance the unique heritage character of the area”. In
reviewing proposals for the construction, demolition or removal of buildings and
structures or the alteration of existing buildings, Policy 7.10.7 provide “the City will be
guided by the applicable heritage conservation district plan and the following general
principles:
(a) heritage buildings, associated landscape features and archaeological sites
including their surroundings should be protected from any adverse effects of
change;
(b) original building fabric and architectural features such as doors, windows,
mouldings, vergeboards, walling materials and roofs should be retained and
repaired rather than replaced wherever possible;
(c) new additions and features should generally be no higher than the existing
building and wherever possible be placed to the rear of the building or set back
substantially from the principle façade;
(d) new construction and/or infilling should be compatible with surrounding buildings
and streetscape by: being generally of the same height, width and orientation as
adjacent buildings; being of similar setback; and using similarly proportioned
windows, doors and roof shapes;
(e) design, style, materials and colours for new construction will be considered on an
individual basis on the premise that contemporary styles can be more
appropriate in certain cases than using design styles and motifs from previous
periods”.
Policy 16 of the OP sets out the Neighbourhood Plan. It provides that the purpose
of the Neighbourhood Plan is “to provide a framework for the development and
redevelopment of the Port Dalhousie Neighbourhood”. Obviously, the Board finds,
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change and development are contemplated for Port Dalhousie. However, the policy
establishes objectives in support of the goal of “the development of an orderly and
attractive urban patter”, which seek to protect the character of Port Dalhousie. These
objectives include to ensure that the character of the Commercial Core is maintained
and protected at the same time, to ensure that the Commercial Core does not encroach
on the adjacent residential areas; to maintain and reinforce the atmosphere and
character which has developed in the Commercial Core; to enhance the streetscapes
and the pedestrian amenities of the Commercial Core; to increase the supply of
recreational facilities; to maintain a safe and orderly flow of traffic on the major arterial
roads; to maintain the privacy and amenity of residential areas; to provide adequate
parking facilities; to conserve individual buildings of historic or architectural value; and to
protect areas of historic or architectural interest.
Policy 16.1 differentiates between “low-rise residential areas, a unique
commercial area which was formerly the Central Business District for the Town of Port
Dalhousie, a city-wide park (Lakeside Park) and the Port Dalhousie Harbour”. It is the
policy of Council “to recognize this diversity of land uses and to encourage and improve
the compatibility of each”.
Policy 16.2 recognizes that the “Port Dalhousie Neighbourhood is a community
with areas of historic and architectural significance. It is the policy of this plan to
conserve this character and improve the environment of Port Dalhousie through the
enhancement of particular streetscapes and promotion of certain building
types…neighbourhoods adjacent to the Commercial Core shall be protected from the
negative effects of traffic and parking…”
Policy 16.4 calls for “regional retail uses” to be concentrated in the Commercial
Core. Policy 16.23 follows on this, directing commercial uses which serve a “city-wide
function” for the Commercial Core. It is to be regarded as a “primarily commercial core
characterized by retail and service commercial uses located at grade with a minimum
setback from the lot line, and with a limited number of apartments located above (Policy
16.25). Residential uses are permitted in the commercial core “provided there is a
commercial component and that such residential uses are located above or behind
commercial establishments” (Policy 16.28.1). Policy 16.29 requires the provision of offstreet parking for new development in the Commercial Core.
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The significance of the historic character of the Commercial Core is highlighted in
Policy 16.30: “in order to conserve and strengthen the special identity and character of
the Commercial Core, encouragement shall be given to the protection and
enhancement of those properties, buildings and features of architectural, historic and/or
landscape value which are located in the Commercial Core. Any new construction,
particularly infill development, within the Commercial Core should be sympathetic to the
existing built environment in terms of height, mass, colour and materials”.
The vital importance of the heritage character of Port Dalhousie is reflected in
Policies 16.86 through 16.90. These policies mandate the development of a Heritage
Conservation District Plan and the seeking of a heritage conservation district
designation under the Ontario Heritage Act. Policy 16.89 sets out the objectives of the
heritage Conservation District Plan:
(a) improve the environment by the elimination of congestion, decay, noise and the
retention of positive attributes of the environment such as buildings of architectural
significance, pleasing scale or material, public open spaces and landscape features
such as trees, walkways, fences, etc.;
(b) maintain the character of the townscape and building groups within the area;
(c) direct growth in a manner compatible with the existing scale and character of the area;
(d) prevent the incursion of elements which would detract from the character of the area
and prevent unsympathetic alterations to buildings that would detract from the area’s
character;
(e) ensure that attention is given to the details of the design of new buildings so that those
buildings are harmonious with the historic character of the district; and

(f) ensure that the renovation and restoration of older buildings within Heritage
Conservation Districts carefully preserve the character and the interest of the original
building.

Policy 16.90 sets out general principles to be considered in the designation of the
Heritage Conservation District:
(a) The Heritage Conservation District designation shall not be considered to be a freeze
on development in the designated area. The Heritage Conservation District designation
shall be considered to be a statement made by the municipality, that a special effort will
be made within the chosen area to conserve and enhance the built character of that
area;

(b) The features within a designated district which give the area its distinctive character
and, as such, contribute to the area’s merit as a Heritage Conservation District shall be
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conserved. These features may include the placement and relationship of buildings; the
scale and character of the townscape and building groups; the architectural details of
the buildings; the height and density of buildings; vistas, views and streetscapes. These
features should be identified for Port Dalhousie and included in the Heritage
Conservation District Plan.

Finally, Policy 16.92, which Mr. Martindale, the planner who testified on behalf of
the City, ignored, provides:
Notwithstanding that a Heritage Conservation District Plan shall be undertaken to help
assure the sensitive development of Old Port Dalhousie, the municipality shall support
the revitalization of this historically significant area by, inter alia,:

(d) Encouraging the development of the commercial core for regional (tourism) oriented
facilities in order to enhance the economic vitality of this historic area.

Mr. Morgan, the planner who testified on behalf of PROUD, did address this
policy. It was Mr. Morgan’s opinion that “the support for regional (tourism) oriented
facilities in the commercial core is not intended to override other policies in the Official
Plan that require new development in the commercial core of Port Dalhousie to be
sympathetic to the heritage character of the area”. Counsel for PROUD submitted that
“the enhancement of the economic viability of Port Dalhousie’s commercial core is
accorded no greater status than the heritage preservation policies of the Neighbourhood
plan”. The Board finds that Mr. Morgan’s opinion and Counsel’s submission are correct.
There is nothing in the City’s OP which provides that the revitalization of Port Dalhousie
takes priority over the conservation of its heritage.
The Board, being cognizant of the Courts’ direction in Belle Himmell and Eden
Mills, must “weigh and balance” interests or policy imperatives as set out in an official
plan. The City’s OP, and more specifically, the Neighbourhood Plan, does not direct
Council or this Board to give priority to heritage concerns over appropriate revitalization.
The language of Policy 16.92 is telling; “notwithstanding” the fact that a Heritage District
Plan should be undertaken “to help assure sensitive development”, the municipality
“shall support the revitalization of this historically significant area”. The precise type of
revitalization is envisioned; it is to be through the “development of the commercial core
for regional (tourism) oriented facilities in order to enhance the economic viability of this
historic area”.
The revitalization or economic viability imperative is focused, through this policy,
on the Commercial Core. Therefore, for development proposals for lands situated in the
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Commercial Core of Port Dalhousie, this Board must do as it was directed in Eden Mills:
it must “weigh and balance interests”. Further, “where there are inconsistencies and
uncertainties”, the Board must “harmonize and rationalize (them) in a reasonable way”.
Port Dalhousie Heritage Conservation District Guidelines for Conservation and Change:
In making its decision on the appeals before it the Board must, as Policy 7.10.7 of
the City’s OP provides “be guided by the applicable heritage conservation plan” and
certain general principles. There was no dispute among the parties that the District
Guidelines constitute such a “district plan”. Therefore the Board will review in detail the
provisions of the District Guidelines which are relevant in this matter. A consideration of
the Guidelines is also informed by the provisions of the Port Dalhousie Heritage
Conservation District Study – Heritage Assessment Report (the “District Study”) (Exhibit
# 5d, TAB 4). The District Guidelines say that the District Study “described the heritage
characteristics” of Port Dalhousie.
The District Study describes Port Dalhousie as “a compact settlement perched on
the table lands of a small peninsula that separates Lake Ontario, to the North, from
Martindale Pond to the South”. A number of “distinctive areas” and “key elements” are
set out, including the Commercial Core. This area is described as follows:
Inherently associated with the fortunes of the port, canal, local industry and residents the
commercial core area centred on Lakeport Road. Hogan’s Alley and Lock Street is
distinguished by its nineteenth and early twentieth century architecture of two- and threestorey terrace blocks and individual hotels (former ‘Wellington Hotel’ 1877, ‘Lakeport
Hotel’ 1896, the ‘Union House’ and ‘Murray House’). These are built primarily of red and
buff brick in the Italianate style. Other buildings include the former Sterling Bank of
Canada, the Port Dalhousie jail and several 1920’s structures.

The Board must note that this district character description makes no mention of
one-storey, mid-twentieth century buildings like Erskine’s Pharmacy and the Hydro
Building on Lock Street, nor the open area behind Lock Street, currently occupied by
the Rum Jungle and associated “drinking terraces.”
A conservation intent is set out in the District Plan:
The conservation intent within the proposed Port Dalhousie Heritage Conservation
District is to maintain the existing stock of residential, commercial and industrial buildings
whether of high style architectural design or of a vernacular construction. It is
recognized that the heritage building stock is in various stages of repair and
maintenance. It is not the intent within the (District) to force property owners to restore
their property. On the contrary the (District) seeks to ensure that when change is
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considered heritage buildings and their defining features and/or materials are protected
as part of a process of change and development.

Conservation priorities are also set out:
1. protect all remnants of the Welland Canal as significant elements of industrial
archaeology in the landscape;
2. encourage the current vitality of the Commercial area by promoting its unique
architecture and contemporary adaptive reuse as well as continuing to protect its
distinct heritage fabric;
3. maintaining the low profile, compact building forms of the cottage and residential
areas; and

4. maintaining and enhancing open space areas in a manner consistent with
protecting distinguishing heritage features.

The Board finds, having regard to the evidence of the relevant experts, and
having read the District Study in detail, that the conservation intent and conservation
priorities set out in the Study encompass more than just individual buildings. The
“distinctive heritage fabric” is to be protected by the heritage conservation district
designation. A district designation under Part V of the Heritage Act, by definition,
involves more than individual heritage buildings. Such a designation may include
streetscapes, landscape features, views and vistas and open spaces. However clarity
about this “heritage fabric” is necessary if such fabric is to be preserved. It is for that
reason that section 41.1(5)(b) of the new Heritage Act requires that a heritage
conservation district plan contain “a statement explaining the cultural heritage value or
interest of the heritage district” and section 41.1(5)(c) requires that the district plan
contain “a description of the heritage attributes” of the district and the properties.
Witnesses for PROUD consistently testified that the District Study and Guidelines
contain this requisite description and statement. The Board is satisfied that the
significant heritage attributes of Port Dalhousie are those set out in these two
documents.
The Board finds that there is nothing in the District Study or Guidelines which
indicates that the one-storey, mid-twentieth century Erskine’s Pharmacy and Hydro
Building form part of the “heritage fabric” of the Commercial Core. That fabric is
explicitly described as being comprised of nineteenth and early twentieth century twoand three-storey terrace blocks and individual hotels, of red and buff brick in the
Italianate style. This type of building forms the streetscape. The “open space” behind
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the Lock and Lakeport frontages is not included in any description of the heritage or
cultural fabric.
The evidence of Mr. Goldsmith, the well-qualified heritage architect, who testified
on behalf of PROUD about the “villageness” of Port Dalhousie, was extremely
interesting. However such “villageness” for the purposes of this hearing is as set out in
the District Study or Guidelines. It cannot be imported from the testimony of witnesses
in a hearing about a specific development proposal. This is especially the case as
PROUD took the position that the heritage character and attributes of Port Dalhousie
are comprehensively set out in the Study and Guidelines.
Further, the evidence of David Cuming, the author of the District Study and
Guidelines on his “intent” as the author of these documents is not particularly probative.
If studies and guidelines are to be relied upon to “guide” change or development in Port
Dalhousie, they must speak for themselves, not through their author who is testifying for
one party in a hearing, unless they contain some irresolvable ambiguity.
The report (Exhibit # 223) that Mr. Cuming prepared at the request of the Port
Dalhousie Heritage District Advisory Committee (a committee comprised of a number of
members of PROUD) after PROUD launched its Planning Act appeals in this matter will
be given very little weight by this Board. “Clarification” of the Study and Guidelines by
the author is unnecessary and irrelevant. The evidence of Mr. Cuming in this hearing is
certainly not “determinative on questions regarding how each of these documents
should be read or interpreted” as Counsel for PROUD submitted. The Board accepts
the submission of Counsel for PDVC that “it is in nobody’s best interest and would
indeed be inappropriate to expect stakeholders to contact the authors of the Guidelines
every time an interpretation issue were to arise. As such, opinion evidence from one
author of the Guidelines is not helpful or persuasive if that opinion is not supported by
the text of the Guidelines”.
The Board must consider the relevant text of the District Guidelines (Exhibit # 5d,
TAB 5). The purpose of the Guidelines is clearly set out: they are “to provide guidance
in the care and protection of the heritage character of the (District)”. The text provides
“it is worth emphasizing that these are ‘guidelines’. They are intended to provide an
objective minimum level of appropriateness for physical change over the coming years.
The guidelines are not prescriptive in determining specific design solutions for each
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building or lot. Importantly, the guidelines steer away from matters of ‘architectural
taste’ which is often subjective in nature”.
The description of District Character in the Guidelines closely matches that
contained in the District Study. Again, various elements of the character of the District
are described, including those of the Commercial Core. The description of the
Commercial Core follows that in the District Study. The “boundary edges” of the entire
District are “emphasized by the significant height of table land and steep banks that
separate land from water”. The Conservation Intent is as set out in the Study.
Section 3 contains the District’s Conservation Principles and says “inevitably
situations may arise that have not been anticipated by this document…Accordingly, it is
useful to provide the following principles of conservation and change to assist in setting
the tone and context for the future of Port Dalhousie. They should always be consulted
if the more detailed guidelines do not appear to specifically address an issue or
problem”.
Section 3.2 contains the District Priorities, providing “the designation of the
(District) seeks to ensure the wise care and management of the heritage character of
the area. Physical change and development are to be managed in a way that the
component buildings, streets, beach and open spaces are either protected or
enhanced”. The Conservation Priorities are as set out in the District Study, with one
notable addition. A sixth priority has been added “encouraging new development,
construction and any public works where it is clearly demonstrated that such changes
will have no adverse effects upon the heritage attributes of the district and will positively
contribute to the character of the area”. The Board accepts the evidence of Mr. Cuming
and the submission of Counsel for PROUD that this priority is comprised of two
separate imperatives: do no harm and leave it better than you found it. The Board also
finds that the “do no harm” or have “no adverse effects” is in respect of the heritage
attributes of the District as set out in the Guidelines.
Mr. Cuming gave what the Board finds to be interesting evidence on why this
sixth conservation priority was included in the District Guidelines while it was not in the
District Study. He testified that it was included as it was necessary to spell out the test
of “no adverse impact”. There was to be no adverse impact on heritage attributes as
well as heritage buildings. The Board finds that a straightforward reading of the sixth
priority demonstrates that it does more than set out a test for “no adverse impact”. It
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explicitly states that new development and construction are encouraged so long as
there is no adverse impact on heritage attributes and the development will positively
contribute to the character of the area. This demonstrates why the Board prefers to rely
on the words of the Guidelines in seeking guidance on how to consider the applications,
rather than on the testimony of the “author” of the Guidelines. The District Guidelines
include, as a conservation priority, encouragement of new development and
construction in appropriate circumstances. The Board does not accept Mr. Cuming’s
evidence on why the sixth guideline was added to the District Guidelines.
Part 4 of the Guidelines begins to expand on the Study. Section 4.1 provides
“just as change has occurred in the past, change will obviously occur in the future. The
intent in guiding and managing future change is to try and (sic) ensure that alterations
and additions do not detrimentally affect the character of the district and its component
building stock”. It is evident that the Guidelines do not focus solely on buildings; they
intend to protect the “character of the district”.
The Guidelines give clear guidance in this section on what constitutes a “heritage
building” for the purposes of the guidelines: “a heritage building is considered to be any
structure built prior to 1950”. The Board finds that post-1950 buildings may form part of
the District character or heritage fabric, but only if the Guidelines address them as such.
Section 4.2 sets out “guiding principles” for alterations to heritage buildings and
sites: historical, architectural and landscape features and building materials should be
maintained and enhanced; changes should be based on an understanding of the
particular problem with the building or site; and work should be limited. Section 4.2.1
speaks to the features and spaces around heritage buildings and sites. These are
important “in providing context for a setting of a heritage property”. Therefore traditional
views of properties are to be maintained by avoiding hiding prominent building features
and historic means of access are to be used.
“Heritage building fabric” is addressed in section 4.2.2. This section says that the
conservation principles set out in international charters provide context for the
Guidelines.
The Guidelines acknowledge in section 4.3.1 that commercial structures in
heritage districts “present different conservation issues” and therefore certain guidelines
directed at commercial structures are set out in section 4.3.2. This section focuses on
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Lock Street and Lakeport Road, with no mention made of Main Street or the street with
no name. The Board can only take this to mean that the significant heritage resources
of the Commercial Core are located primarily on the referenced streets. In fact, the
Board notes, the only heritage building located on those other two streets is the Jail
House.
Lakeport and Lock are “distinguished by a number of important nineteenth
century commercial structures”, the “traditional façades” of which are divided into an
upper and lower façade. Erskine’s Pharmacy and the Hydro Building do not have such
façades. The upper and lower façades are described in terms of window openings,
cornices, vertical bays and storefronts. This section provides “the conservation of
commercial structures requires a balance between the needs of changing commercial
uses and prevailing retail styles within the storefront area and the overall architectural
heritage of the building”. The Guidelines unmistakably envision “balance”.
To “resolve the conflict between the modern needs of a commercial enterprise
and the conservation of overall architectural character of a structure” certain
conservation principles are established. They include:
1. fully inspecting the façade to note proportions, materials, details and cumulative
changes;
2. maintaining and repairing rather than replacing existing storefronts, which are
physically sound and compatible with the overall façade, even if they are later
additions;
3. maintaining the character of a storefront by removing extraneous additions
unless they are restoration work based on historical evidence;
4. consider replacing an existing storefront which does not fit the historical
character of the structure;
5. retaining and repairing the original architectural detailing of the upper façades;
and
6. restoring a storefront to an earlier appearance using existing materials, building
archaeology and archival photographs.

154

- 42 -

PL060850

In Part 5, Design Guidelines for New Construction are set out. These Guidelines
are divided into five relevant parts: section 5.2, additions to heritage buildings and sites;
section 5.3, additions and alterations to non-heritage buildings; section 5.5, new
construction; section 5.6, design consideration in new residential construction; and
section 5.7, design considerations in new non-residential construction. Twelve case
study illustrations are found throughout these sections, only one of which involves a
commercial building. However, the Board notes the introductory words of section 5.7:
“general factors governing design consideration for new commercial…construction
either as additions or free standing buildings are similar to those for residences. The
significant difference is one of size…Issues of multi-storeys, long continuous façades,
setbacks, roof shapes, numerous bays and a variety of materials are of key concern
here”.
Design considerations relevant to both residential and commercial buildings are
found in sections 5.2.1, 5.2.2, 5.3, and 5.5. Exterior additions are “encouraged” to be
located at the rear or on an “inconspicuous side” of a building, “limited in size and scale
to complement the existing building and neighbouring properties”. Rear additions
should be lower than the existing roof line, and stepped in at the sides to avoid
dominating the heritage building and the view from the street. New additions “are best
designed in a manner that distinguishes between new and old and that avoids
duplicating the exact style of the existing heritage building”. Contemporary design is
appropriate if it does not “destroy significant architectural, historical or cultural material
and when the design is compatible with mass, ratio of solids to voids, colour, material
and character of the property, neighbourhood or environment”.
New construction should “avoid replication of any single style, type or
appearance whether of heritage or contemporary design…(it) should also appear to be
‘new’ and not pretend to be historical or simply old by copying historic details…”
Section 5.7 speaks specifically to design considerations in new non-residential
construction. “General guidance” is as follows:
1. Placement of building mass on the street and setbacks should place emphasis on
pedestrian rather than vehicular approaches and access. Parking and loading spaces
should be located to the rear wherever possible;
2. Signage should be sympathetic in size, shape, materials, placement and lighting to
traditional motifs;
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3. In multi-storey buildings contrasts between street level…and upper second and third
floor facades should be emphasized through design treatments such as fenestration,
floor to floor height and material selection;
4. Flat or low slope roof forms with parapets are preferable to the predominantly pitched
roof forms of residential structures; and

5. Required mechanical equipment should be ideally placed well out of public view, either
set back on roofs or at the rear of buildings, and suitably screened.

The case study included in this section depicts a building very similar to the
Austin House on Lock Street. An addition of a similar height at the streetwall is shown.
The Board finds that this case study would only be possible by the removal of an
element like Erskine’s Pharmacy from the streetscape.
The Guidelines conclude with a number of recommendations. Of particular
relevance is that found in section 7.4, Height. There is a reference to the District Study,
or Heritage Assessment Report which reviewed the height of the “majority of the
dwellings” in Port Dalhousie and concluded “the overall character of Port Dalhousie is
one of low profile development on a relatively prominent and visible height land. The
Guidelines discuss the fact that the zoning by-law permits a maximum building height of
11m in Port Dalhousie and concludes “this appears excessive in relation to the existing
character of development, especially so given the prominent peninsula and height of
land. The permitted building height in the zoning provisions has the potential to create
tall buildings, such as the construction of a flat-roofed, three-storey building that would
be out of keeping with many of the smaller dwellings”. Therefore, the Guidelines
recommended that City Council amend the zoning bylaw as it applies to the Port
Dalhousie Heritage Conservation District, to restrict building height to 9m (7.5m in the
cottage zone). City Council did not follow this recommendation.
The Board finds that the characterization of the Heritage District in this part of the
Guidelines is based exclusively on a consideration of the residential component of the
District and completely disregards the existence of the Commercial Core. The
Commercial Core is characterized, as the Guidelines earlier indicated, by two- and
three-storey terrace blocks and hotels. These buildings, on the evidence, can reach to
a little in excess of the 11m, which the recommendation finds unacceptable.
The fact that the Guidelines include this particular restricted characterization of
the District, the recommendation that the height permission be reduced to 9m, and such
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a limited discussion of the Commercial Core causes the Board to conclude that the
primary focus of the Guidelines is the residential area. This is not necessarily in
keeping with the policy imperative of the Port Dalhousie Neighbourhood Plan which
does speak to the crucial role the Commercial Core plays in Neighbourhood.
As a result of the Guidelines’ focus on the residential component of Port
Dalhousie the description of the Commercial Core’s heritage attribute or heritage
character is not as detailed and fulsome as the descriptions given by some of the
witnesses for PROUD and the City in this hearing. The evidence of these witnesses
seems to counter their evidence that the Study and Guidelines contain all detail required
by section 41.1(5) of the new Heritage Act.
Board’s Findings:
The Board finds that to answer the questions set out in the Issues List (Exhibit #
5f, TAB 29) and determine whether the PDVC proposal has regard for matters of
provincial interest; is consistent with the PPS and Growth Plan; addresses the relevant
policies of the Regional Plan and the City’s OP; is appropriately guided by the District
Guidelines; and constitutes good planning and is in the public interest, the Board must
answer one fundamental question. Does the PDVC proposal appropriately balance the
Provincial, Regional and Municipal policy imperatives of conserving significant heritage
resources and fostering growth? The Board, in making its decision focuses on the
words of the PPS: “the long-term prosperity and social well-being of Ontarians depend
on maintaining strong communities, a clean healthy environment and a strong
economy” (PPS, Part V: Vision for Ontario’s Land Use Planning System).
Does the PDVC proposal contribute to attaining policy objectives of growth and
regeneration, more particularly the OP intent of supporting the revitalization of Port
Dalhousie through, inter alia, “encouraging the development of the commercial core for
regional (tourism) oriented facilities in order to enhance the economic viability of this
historic area”?
The Board heard evidence from witnesses who both support and oppose the
PDVC proposal about the current condition of the Commercial Core. The Board
accepts the evidence that the Core has become a centre for the consumption of alcohol,
especially between Victoria Day and Labour Day. On the subject site alone, there are
over 2700 licensed bar seats. The Board heard evidence that the “bar scene” brings
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with it attendant problems of noise, public drunkenness, parking conflicts and
destruction of private property.
Both the St. Catharines-Thorold Chamber of Commerce and the Port Dalhousie
Business Improvement Association (the “BIA”) had representatives testify at the hearing
about the current state of the Commercial Core and their support for the PDVC
proposal. The Board accepts the evidence of Chris Alderson who appeared on behalf
of the BIA that business owners face many challenges arising from the seasonal nature
of the operation of the Commercial Core. Businesses have a difficult task surviving
through the “off-season”.
While witnesses who supported the PDVC proposal agreed that some
“incremental revitalization” had occurred over the years in the Commercial Core, they
did not agree that such “incrementalism” had been successful. They testified that the
Commercial Core remains a seasonal destination with an excessive reliance on the “bar
scene”.
In his staff report, Mr. Chapman discussed the vitality of the Commercial Core in
the context of work which had been done by the City on a Comprehensive Development
Strategy for a number of City areas, including Port Dalhousie. Mr. Chapman noted that
expanded tourism was considered essential for Port Dalhousie with a focus on
attracting an “upscale clientele”; redeveloping the Commercial Core while preserving
the character of Port Dalhousie; and linking the community to the City. It was Mr.
Chapman’s opinion that the PDVC proposal, a “multi-use development proposal is in
keeping with many of the themes of the Comprehensive Development Strategy. The
expanded tourism role is supported by the proposal through the introduction of a hotel,
various retail and restaurant uses and a theatre venue. The target market for these
uses is more upscale and it is anticipated to replace the current student oriented
clientele”.
Mr. Chapman also noted “the economic climate in Port Dalhousie is volatile
because the vast majority of businesses are not sustainable over the long term. There
is not a reliable customer base to provide stability to businesses from one year to the
next. Without an improvement in the critical mass of commercial space, the area is
expected to continue to suffer economically”. These concerns of Mr. Chapman were
echoed by the Chamber of Commerce, the BIA, and a number of participants who
support the proposal.
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Mr. Chapman opined that “continuing economic decline will inevitably threaten
the existing heritage resources. Without a viable economic environment, the objectives
of the Comprehensive Development Strategy regarding community renewal will be
difficult, if not impossible to achieve”.
The Board accepts the evidence of a variety of witnesses that the Port Dalhousie
Commercial Core faces challenges to its economic viability. The Board finds that the
Core is currently based on seasonal businesses and excessively focused on the “bar
scene”. As such, the Commercial Core is not sustainable and certainly does not meet
the enunciated policy objectives of the City for Port Dalhousie. Further, the Board finds
that if the Commercial Core is not economically viable, valuable heritage resources or
attributes may be threatened.
It was the position of PDVC, and the evidence of witnesses like Messrs.
Chapman, Smart, Kirkland and Chapman, that the PDVC proposal will do exactly what
Policy 16.92 and the Comprehensive Development Strategy demand: it will enhance
the Commercial Core’s status as a regional tourism centre. The proposal includes a
boutique hotel, retail and restaurant space, a theatre and a large, publicly accessible
open air plaza. All this will be provided while significant heritage attributes are
appropriately conserved. Such elements are intended to bring year round vitality, to
attract a more “upscale clientele” and to reduce the bar seating substantially.
In his report Mr. Chapman succinctly summarized how the PDVC proposal meets
the goals of Policy 16.92:
The proposal is for a mixed use project with a theatre, hotel and associated restaurant,
office, retail spaces and a residential component. The proposed mix of commercial uses
is required to provide the opportunity to meet the needs of the tourist market. The
theatre, for example, would attract potential clients for the hotel and for the retail stores
and restaurants and vice versa. The addition of the hotel component was identified in
the Comprehensive Development Strategy as an important step to attract a more
upscale tourist to the area. One of the current problems identified by the Port Dalhousie
BIA and the applicant is that there is not a critical mass to draw tourists to the area. The
proposal for a mix of new uses plus the existing businesses in the area provides the
opportunity to achieve this goal.

The Board must note that these are not the words of the proponent or a
consultant for the proponent; these are the words of the City’s Director of Planning
Services.
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It was the position of PROUD and the City, in the hearing, that PDVC had not
adduced evidence about the economic viability of the revitalization proposal and “the
entirety of PDVC’s evidence with respect to the potential economic stimulus this
proposal may provide is based on conjecture”. Counsel for PROUD cross-examined a
number of witnesses for PDVC on whether they had reviewed pro forma financial
statements to satisfy themselves on the economic viability of the project, particularly the
theatre component. PROUD called Janis Barlow, a theatre consultant, who testified
about what she believes is the lack of viability of the theatre.
Mr. Chapman addressed in testimony and in his report to Council of June 26,
2006 (Exhibit # 5e, TAB 7) the issue of whether a proponent must demonstrate
economic feasibility of proposed projects to the City’s satisfaction. In his report Mr.
Chapman said “many persons suggested that it would be desirable to have feasibility
studies to ensure that the project is built as proposed, particularly the theatre and retail
components…a fiscal impact statement from the City’s perspective was also suggested
by the public”. In response to these requests, Mr. Chapman said “the City does not
require feasibility studies as a part of the normal approval process. It has been the
City’s practice to allow the private sector to make their own investment decisions...” He
noted that in cases where the planned function of an area was proposed for change,
market studies have been required, but in the case at hand, the PDVC lands are
designated Commercial and “the Secondary Plan also identifies the potential shift of the
area to a more tourism oriented focus. There is no requirement for a market study. The
proposed project is designed to implement Policy 16.92”. Again the Board must note:
these are the words of the City’s Director of Planning Services, not the words of the
proponent.
In the face of PROUD’s argument that the economic feasibility of the theatre must
be demonstrated, Counsel for PDVC submitted that there is no onus on his client to
demonstrate economic feasibility and further “it is inappropriate for an approval authority
to concern itself with the economic feasibility of a private project, as the subject matter
is beyond its jurisdiction and area of expertise”. Counsel cited Jannock Properties
Limited v. The City of Mississauga, O.M.B.D. No. 0363 in which the Board was asked to
consider pro forma financial statements. The Board noted “that it is unusual for either a
municipality or this Board to receive evidence regarding the financial viability of a
development proposal…Decisions regarding the timing and implementation of
development proposals are traditionally left in the hands of private landowners, acting in
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the free market”. The Board went on to say “the issue of the economic viability of
developing this site solely for employment uses…is not a valid basis upon which to
determine the planning issue before the Board…The Board makes decisions about
what type of use should be planned for over the long term, in accordance with the
principles of good planning which reflect the public interest”.
Having reviewed the evidence and the submissions of Counsel, the Board finds
that the PDVC proposal meets the policy goals of growth, or revitalization for Port
Dalhousie. Regardless of the heritage district designation, the Commercial Core of Port
Dalhousie is located in a “settlement area” for the purposes of the PPS and a “built-up
area” for the purposes of the Growth Plan. Growth is directed to such an area. The OP
encourages “growth, expansion and revitalization” of commercial areas and the
Commercial Core is so designated. Finally, the Port Dalhousie Neighbourhood Plan
provides in policy 16.92 that the City shall support the revitalization of the historically
significant area by encouraging the development of the core for regional tourism
facilities as a way to enhance the economic viability of this historic area.
The Board finds that PDVC has demonstrated that the goal of revitalization and
growth can be furthered by its proposal. PDVC need not demonstrate, through the
production of pro forma financial statements, that any component of the development
will necessarily be successful. This panel of the Board adopts the reasoning of the
Board in Jannock; it must determine a planning issue, in this case whether the proposal
furthers the policy goal of growth and revitalization. The proposed theatre use is
permitted in a commercial area and can be a regional tourism facility which will enhance
the economic viability of this historic area.
The Board finds the evidence of Mr. Chapman very persuasive on this issue. He
has a long-term, in depth understanding of the City’s policy regime and the realities on
the ground in the City in general, and in Port Dalhousie in particular. His reports to City
Council of May 15 and June 26, 2006 conclusively convince the Board that the PDVC
proposal for a “mix of new uses plus the existing businesses in this area provides the
opportunity to achieve” the goal of having a viable Commercial Core in Port Dalhousie.
However the matter does not end here; the Board must determine whether the
PDVC proposal correctly balances the above goal of growth and revitalization with the
goal of conserving significant built heritage resources and significant cultural heritage
landscapes.

161

- 49 -

PL060850

The first step in determining whether this balance has been achieved is for the
Board to make findings on what constitute the “significant built heritage resources” and
“significant cultural heritage landscapes” of the Port Dalhousie Commercial Core. As
the Board indicated above, it cannot find that the fact of the heritage conservation
district designation renders all elements of the district equally significant and requiring
conservation at the same level. The Board finds that the District Guidelines, together
with the District Study, provide, as Counsel for PROUD submitted, “a clear summary of
the ‘District Character’ of Port Dalhousie”. The Conservation Priorities for the District
are set out definitively in section 3.2 of the District Guidelines. Section 5.2 of the District
Study provides, according to PROUD’s witnesses “a summary of Port Dalhousie’s
heritage attributes and historical associations”.
It was the position of PROUD that together, the District Study and the District
Guidelines are so comprehensive that they meet the requirements of the new Heritage
Act, section 41.1(5) for the content of a district plan which would be determinative for
the purposes of section 41.2(1) of that Act.
The Board finds this submission to be extremely significant to its task of
determining what the significant heritage resources or attributes of Port Dalhousie are.
PROUD’s position means that the District Study and Guidelines set out objectives to be
achieved in designating the District, and include a statement explaining the cultural
heritage value or interest of the District, a description of the heritage attributes of the
District and policy statements, guidelines and procedures for achieving stated objectives
and managing change in the District. The Board accepts this submission of PROUD,
and finds that there is sufficient detail in the District Guidelines and Study to determine
what constitutes the significant heritage attributes and resources of Port Dalhousie.
Witnesses for PROUD were consistent in their evidence; the Guidelines and the Study
contain the content required by section 41.1(5) of the new Heritage Act.
As a corollary of this finding the Board is unable at the same time to accept
PROUD’s submission that “in describing the character of the Commercial Core, the
District Study opted to mention a few examples in an effort to capture the ‘essence’ of
what constitutes the commercial core”. Either the Study and the Guidelines contain the
content required by section 41.1(5) or they “capture an essence”; the Board finds that
they cannot do both. If the Board accepted this submission, the significant heritage
attributes would not be as set out in the Study and the Guidelines; they would be a
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moving target. Counsel for PROUD attempted to buttress PROUD’s position on this
point by using an example cited by Mr. Cuming during testimony. He pointed out that
the McGrath Hotel was not mentioned by name in the Study or Guidelines, but it is
significant to the character of the Commercial Core. The Board finds this evidence and
any argument based on it to be disingenuous.
While the District Guidelines do not specifically mention the McGrath Hotel, its
value is clearly envisaged in the Guidelines’ description of the Commercial Core as
being “distinguished by nineteenth and early twentieth century architecture of two-and
three-storey terrace blocks and individual hotels…” This is very different, the Board
finds, from the Hydro Building and Erskine’s Pharmacy, one-storey, mid twentieth
century buildings of which there is not a hint in either the Study or the Guidelines.
Policy 16.90(b) of the Neighbourhood Plan also envisions some certainty in the
District Guidelines or Plan about what gives Port Dalhousie its “distinctive character”.
Features may include placement and relationship of buildings; scale and character of
the townscape; height and density of buildings; and vistas, views and landscapes. The
policy says “these features should be identified for Port Dalhousie and included in the
Heritage Conservation District Plan.”
During the course of the hearing the Board was told by witnesses on behalf of
PROUD that the following were, inter alia, significant heritage attributes of Port
Dalhousie’s Commercial Core:
1. the Hydro Building;
2. Erskine’s Pharmacy;
3. the low-rise element that the Hydro Building and Erskine’s Pharmacy brings to
Lock Street;
4. the drinking terraces of the Rum Jungle;
5. the open nature of the drinking terrace area;
6. Hogan’s Alley;
7. the lack of streetscape on Main Street;
8. the 1980’s renovation of Port Mansion; and
9. a variety of views and vistas into and out of the Commercial Core.
Of these nine alleged heritage attributes, only Hogan’s Alley is mentioned in the
Study or Guidelines. It is part of a locational reference: the Commercial Core area is
centred on Lakeport Road, Lock Street and Hogan’s Alley.
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The Board finds that the significant heritage attributes of both the Port Dalhousie
Conservation District, in general, and the Commercial Core, in particular are as set out
in the District Guidelines. PROUD and the City argued that PDVC attempted to
substitute the analysis of Mr. Higgins, its expert in architectural conservation, of the
District’s heritage attributes, for that of the Guidelines. The Board has thoroughly
reviewed the work of Mr. Higgins and all the heritage experts who testified in the
hearing and cannot conclude that PDVC attempted any such substitution. Rather, the
Board finds that Mr. Higgins prepared a conservation plan as directed by the PPS. He
comprehensively reviewed in his Heritage Assessment Report, February 2006 (Exhibit #
13, TAB 5) the significant heritage attributes of the Commercial Core and the impact of
the proposed development on these attributes.
The Board notes that Mr. Higgins has been responsible for completing heritage
impact assessments and conservation work on Canadian built heritage jewels like the
Library of Parliament. He is eminently qualified to have undertaken the work he did on
the PDVC proposal.
Mr. Higgins’ work on the PDVC proposal and his opinions do not stand in
isolation. The City retained Michael McClelland to “peer review the urban design and
architectural elements” associated with PDVC’s proposal. Mr. McClelland is an
extremely well qualified heritage architect with expertise in heritage planning and urban
design. He reviewed Mr. Higgins’ work and concluded that the Higgins report “draws
further connections between the existing form of the commercial core and specific
zones in order to better understand the existing relationships between these elements”.
What then are the significant heritage attributes of Port Dalhousie, particularly its
Commercial Core which must be conserved? These attributes are as set out in Part 2
of the Guidelines, District Character, specifically “The Commercial Core”. They include
the Lock and Lakeport streetscapes of nineteenth and early twentieth century two- and
three-storey terrace blocks and individual hotels. The Austin House is vital to this
streetscape, the Board finds. The Port Dalhousie Jail, perhaps the oldest jail in Ontario,
is a significant built heritage resource.
Main Street in the Commercial Core and the unnamed road are not mentioned in
the District Study or Guidelines. The evidence was that these streets have historically
been the backside of the Commercial Core, providing a service area. On the evidence,
they do not have a distinguishable streetscape. The open area bounded by these
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streets contains the Rum Jungle and associated drinking areas. This area is not
mentioned in the Study or Guidelines and even some witnesses for PROUD agreed that
the Rum Jungle has no heritage value. To suggest that it does, strains credulity.
PROUD adduced evidence that Erskine’s Pharmacy and the Hydro Building are
of heritage significance despite the fact as both were constructed after 1950, neither is,
by definition a “heritage building” for the purposes of the Guidelines. These buildings
are not mentioned in the Guidelines; they are not two- or three-storey nineteenth or
early twentieth century terrace blocks or hotels. The Board cannot conclude that they
constitute significant heritage resources.
Some witnesses for PROUD suggested that the view from the Lake and the
Harbour of the rear of Lock Street is a significant heritage attribute of the Commercial
Core. Again, no mention is made in the Study or Guidelines of this view. The Board
cannot conclude that the view is a significant heritage attribute.
The Board heard evidence from witnesses for the City and PROUD that Hogan’s
Alley, as it exists today, is a significant heritage attribute. As noted above, it is
mentioned in the Guidelines only as a geographical reference. PROUD’s witnesses
asserted that Hogan’s Alley is significant for its views and direct access to Lakeside
Park and the beach. Again, no such significance is attributed to Hogan’s Alley by the
Study or Guidelines. The Board cannot conclude that Hogan’s Alley, a service lane for
the Commercial Core’s businesses is a significant heritage attribute.
The Board heard considerable evidence about Port Mansion, located where the
Union House and McGrath Hotel were originally situated. The Union House is
specifically mentioned in the Guidelines’ description of the Commercial Core, and both
buildings were two or three storey nineteenth or early twentieth century hotels. All
witnesses acknowledged that the Port Mansion, as it exists today, is the result of an
extensive renovation undertaken in the 1980’s. Mr. Higgins, the only witness who has
systematically reviewed the interior and exterior renovations, testified that the two
original buildings were entirely “gutted” in that renovation. Roof lines were changed,
windows were replaced, and, most importantly, the Board finds, a nineteenth century
façade was imported from Pennsylvania and iron railings were ordered from an
American catalogue. It was the opinion of both Mr. Higgins and Mr. McClelland that
these additions have no connection to the heritage of Port Dalhousie.
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Mr. Higgins testified that the only elements of the original hotels which remain are
the foundation footprint, an elevation difference between the two structures, sections of
the south wall and some fragments of a party wall. He has extensively examined the
fabric of the building and was of the opinion that due to severe disturbance during the
1980 renovation, and the use of inappropriate materials, the front façade is “doomed to
structural failure and is nearly impossible to repair”. Mr. McClelland agreed that there
are inherent problems in the building’s façade.
Witnesses for the City and PROUD, Messrs. Blozowski and Morgan, planners,
and Mr. Goldsmith, a heritage architect, testified that they have observed only 12 to 15
bricks on the façade which show evidence of failure. They, on the evidence, had not
been on the roof of the building, nor had they closely inspected the building. The Board
must therefore prefer the evidence of Mr. Higgins on the condition of Port Mansion. He
is an acknowledged expert on heritage masonry and he has actually inspected the
building. The Board accepts his evidence that the Port Mansion is, for all intents and
purposes, a 1980’s building with a failing façade and a façade which replicates nothing
that is of heritage significance in Ontario.
Certain PROUD witnesses took the position that since the renovation in the
1980’s, Port Mansion has gained “iconic” status in Port Dalhousie, rendering it of
heritage significance. If a 1980’s renovation with its imported elements is of such iconic
status in the Heritage District, the Board can only ask why it was not mentioned in the
District Study or Guidelines. Those documents, the Board was repeatedly told,
represent a community consensus on what is of heritage significance in Port Dalhousie.
The Board can only conclude that Port Mansion, like the Hydro Building, Erskine’s
Pharmacy and the backside of Lock and Lakeport were not considered by community
consensus to be significant heritage attributes until the PDVC proposal appeared.
Outside the Commercial Core, the low-rise character of the residential area of
Port Dalhousie is clearly a significant heritage attribute for the entire District. The
impact of the PDVC proposal on this component of the Heritage District is relevant to a
determination of whether the PDVC proposal conserves the heritage attributes of the
District.
Michael Kirkland, the architect of the PDVC proposal, testified in detail about
PDVC’s development proposal, its constituent parts and his opinion on the
appropriateness of the proposal for this specific site in Port Dalhousie. Mr. Kirkland
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referred extensively to Exhibit # 13, the Application to Amend the City of St. Catharines
Official Plan and Zoning By-law; Exhibit # 7, the Site Plan and Heritage Applications;
Exhibit # 15, the Graphic Evidence Book; Exhibit # 16, the Design Primer; Exhibit # 17,
the Visual Impact Study; a scale model of Port Dalhousie, including the proposal; and a
myriad of other visual exhibits. He presented the Board with alternatives for the
proposed development, one which includes publicly owned land, Hogan’s Alley and a
laneway at the northerly end of the site, and one which he described as a “mild
variation” which does not require the use of public land. His preference is the proposal
which includes the public land as it allows for a “comprehensive revitalization of the
block”; it facilitates delivery and garbage access; and it provides good access through a
publicly accessible court to Lakeside Park.
Mr. Kirkland’s evidence on the proposal was exhaustive and it is well summarized
in his Issues List Responses contained in his Witness Statement, Exhibit # 8, TAB 2. In
his opinion the proposal is compatible with its context as the “scale of the heritage
streets (Lock and Lakeport) is observed and replicated with infill buildings on those
frontages”. Colours and materials used complement the existing buildings (particularly
the Austin House); the higher residential component is well back from the heritage
streets, located on Main St. and the street with no name; the residential building
“provides transitional built form, material and colour to facilitate sympathetic transition
between lower and higher elements”; and the street wall buildings are built to the
property line, as are the existing buildings.
Mr. Kirkland considered impact on the neighbourhood immediately adjacent to
the development, and at a distance. In his opinion the revitalization of the Commercial
Core will have a major positive impact. The visual impact of the development,
especially the residential tower is “virtually nil” from the heritage streets in the core, due
to the positioning of the buildings. The Visual Impact Study demonstrates, in his
opinion, that there is no “ill effect” from seeing the building. Finally, in his opinion, the
visibility of the project and its tower is positive, as it marks the location of Port Dalhousie
and it signals revitalization.
In his opinion the proposal results in no negative impact on the heritage attributes
of Port Dalhousie as the significant heritage attributes are conserved.
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The open space afforded by the project in Hogan’s Court, is in Mr. Kirkland’s
opinion a major benefit for Port Dalhousie. It opens a commercial area; it provides an
effective path to Lakeside Park; and it can facilitate year-round animation.
Mr. Higgins was retained by PDVC to “assist Michael Kirkland in ensuring that
heritage-related issues identified in our 2005 Heritage Assessment Report (on the
Diamond Scheme) were properly incorporated into the new scheme”. He subsequently
developed the detailed Conservation Strategy for the heritage resources on the site,
specifically for the site plan and heritage permit applications. As noted above, Mr.
Higgins work was extensive and informed by a high degree of expertise. His evidence
on the relevant issues before the Board is summarized in his Witness Statement,
Exhibit # 8, TAB 7.
Philip Goldsmith, a prominent, well-qualified heritage architect, testified on behalf
of PROUD, concluding that PDVC’s proposal “does not have appropriate regard for the
word or intent of the Heritage Conservation District Plan and guidelines”. The proposal,
in his opinion, does have an adverse impact on both individual heritage buildings and
the cultural heritage attributes of Port Dalhousie. In particular, he is of the opinion that
the new building façade beside the Austin House “diminishes the stand alone
individuality of the historic hotel”; the replication of the McGrath-Union House “could
potentially remove character of use and adaption over time”; the new theatre façade “is
a cinematic modern work out of place in an historic setting”; and the tower “looms
literally over the delicate but historically significant jail house”. Mr. Goldsmith prepared
on behalf of PROUD a Heritage Evaluation of the Proposal (Exhibit # 234).
Mr. Goldsmith specifically addressed the visual impact of the proposed
development through a massing study, Exhibit # 237. The Board finds that this study
undoubtedly informs all of his opinions about the PDVC proposal. Under crossexamination Mr. Goldsmith acknowledged that his massing model focuses exclusively
on massing; it provides no details of the proposed buildings, the surrounding buildings
or the general foreground and background. He acknowledged that because his models
were just that, massing models, Mr. Kirkland’s models and images were more
representative of what a person would actually see. He agreed that his opinion on
“compatibility” or “lack of fit” of the proposal was informed strictly by the massing issue,
and he further agreed that compatibility cannot simply be determined by considering
mass.
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The Board has reviewed the evidence and work of all the qualified heritage
experts on the vital issue of heritage conservation. Their evidence is informed by
considerable expertise, exhaustive work and a good deal of passion, none of which this
Board can fairly summarize in this decision. The Board finds that the fairest, most
balanced and most persuasive evidence on the heritage issue was given by Michael
McClelland. Mr. McClelland’s work was not done on behalf of a proponent of
development, nor on behalf of an opponent focused on heritage conservation. Rather
his work was done on behalf of the City, the public authority charged with having regard
to the adopted policy regime and the public interest.
Mr. McClelland’s work on the Diamond Scheme (Exhibit # 5e, TAB 2)
demonstrates that he knows the difference between a development proposal which
includes a proposed tower which “would in effect dominate this heritage district and
compromise the protected character of both the commercial and residential areas of the
Port Dalhousie Neighbourhood” (Exhibit # 5e, TAB 2, p.44) and a proposal which “can
be seen as furthering the objectives and priorities of the Port Dalhousie Conservation
District Guidelines for Conservation and Change” (Exhibit # 5e, TAB 5, p.183).
The Board’s reliance on the work of Mr. McClelland is buttressed by the reliance
Mr. Chapman, and by extension, City Council placed on his work. The Board finds that
the evidence of Messrs. Chapman and McClelland, witnesses working in the public
interest and not for a proponent or opponent is convincing in this matter. In that regard,
the Board finds that after reviewing in detail almost 300 exhibits and days of testimony,
the most persuasive evidence is found in Exhibit # 5e, TAB 5, Mr. McClelland’s Peer
Review of the Revised Proposal and Exhibit # 5e, TAB 6, City Planning Staff Report on
the Revised Proposal, and the testimony of Messrs. McClelland and Chapman.
The Board finds that the work of Messrs. McClelland and Chapman provided a
firm basis upon which City Council made its decision with respect to OPA 31 and the
zoning by-law amendment in June 2006. Section 2.1 of the Planning Act directs this
Board to have regard to the decision of municipal council and any supporting
information and material on which it relied in making its decision on a planning matter.
As the Board found above, Council’s decision was made following a thorough, fair and
open public process in which the voices of all interested were heard, and after Council
had the benefit of the comprehensive work of Messrs Chapman and McClelland.
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In his peer review Mr. McClelland considered Mr. Kirkland’s design and his
supporting work including a visual impact assessment and shadow studies. As
requested by the City, he had regard to the District Guidelines and the Region’s Model
Urban Design Guidelines (2005) and he provided an opinion on the “fit” or compatibility
of the proposal in the context of the Port Dalhousie Heritage Conservation District. He
specifically considered the proposed design for Hogan’s Court in terms of “the
integration of the project with Lock Street, Lakeport Road, Main Street and Lakeside
Park”. At the request of the City, he looked ahead to the site plan and heritage permit
applications to consider how design and architectural elements could be secured.
Finally, he considered the Heritage Assessment Report of Mr. Higgins to determine “the
appropriateness of the criteria applied and the evaluation completed”.
The Board finds that in doing his work Mr. McClelland considered all matters
relevant to his brief, especially the District Guidelines. During the course of the hearing
the Board heard considerable evidence about international charters and guidelines; the
Board finds that Mr. McClelland’s opinion was appropriately informed by such
documents.
In considering the visual impact of the proposed development on the Heritage
District Mr. McClelland opined that, with respect to views presented within the
Commercial Core, “the new development is visible from the adjacent historic
streetscapes of Lock and Lakeport but through the use of stepped setbacks and a
balance of materials, it adds interest to the existing streetscapes without imposing a
conflicting scale on the established form”.
From the residential neighbourhood, up Main Street, Mr. McClelland was satisfied
“that the proposed development will have no visual impact on most of the heritage
district’s residential area…This is important, as it is clear that the low built form
character of the residential area of Port Dalhousie should be carefully guarded”.
Mr. McClelland considered the District Guidelines and opined that they
“recognize the nineteenth and early twentieth century architecture as a defining feature
of the commercial core…” He looked in detail at the design considerations for new nonresidential construction in the Guidelines and judged the proposed development. He
opined that the podium base of the proposal around the perimeter of the development
“establishes a positive relationship with the existing heritage fabric of the streetscapes
along Lock and Lakeport…the use of decorative awnings and banners add visual
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interest to the street wall…While the existing Guidelines assume 3 storey facades, it is
our opinion that the proposed development’s use of additional storeys at the base
present an acceptable interpretation of these Guidelines. The setbacks along Lock
Street and Lakeport Road create sensitive connections between the new construction
and incorporate heritage buildings…the new development successfully respects the
established scale of Lock and Lakeport and allows the historic three-storey façade
pattern to remain as the defining feature of the commercial streetscape”.
Mr. McClelland considers that the proposed development “completes” the
existing commercial block and he is of the opinion that “the proposed development is
successful in contributing appropriate infill design, maintaining the prominence of the
historic street wall of buildings along Lock Street and Lakeport Road, and in promoting
the core’s vitality by providing the opportunity for appropriate retail, restaurant and
entertainment uses”.
Mr. McClelland noted that the “primary focus” of the District Guidelines is the
residential component of the Heritage Conservation District, a proposition the Board
finds to be correct. As a result, the Guidelines focus on building height in the residential
area, ignoring the fact that buildings in the Commercial Core exceed the proposed
building height of 9m. Mr. McClelland concluded “that a clear vision for appropriate
heights in the commercial core is lacking in the current guidelines” and the Guidelines
“while well-intended, (do) not provide a considered response to how change might
manifest itself in the commercial area nor how the commercial core might grow to
maintain, preserve and improve its economic viability”. As an expert in heritage
conservation matters, Mr. McClelland testified that such economic viability is a
necessary precondition to conserving heritage resources successfully.
Mr. McClelland specifically considered the three, four, six and seventeen storey
components of the proposal and opined that the “work of the Kirkland Partnership
utilizes the progressive setbacks, an angular plane analysis and a balance of material,
which in our opinion are in keeping with the guidelines of the Region’s Model Urban
Design Guidelines…and can be seen as furthering the objectives and priorities of the
Port Dalhousie Conservation District Guidelines for Conservation and Change”.
Mr. McClelland faced intense cross-examination in this hearing, dealing with the
suggestion that his retainer by the City limited him in considering the impact of the
proposed development would have on the heritage attributes of Port Dalhousie. The
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Board finds that Mr. McClelland’s nuanced, well-reasoned opinions were unshaken on
cross-examination.
In October 2006 Mr. McClelland had an opportunity to respond to the Heritage
Evaluation prepared by Messrs. Morgan and Goldsmith (Exhibit # 5f, TAB 14). He
remained firm in his opinions, after having reviewed their work. In response to the
assertion that the proposal does not comply with the PPS he said “it is our opinion that
the Revitalization plan exactly addresses the conservation of heritage resources. The
heritage values, attributes and integrity are retained through the careful protection, use
and management of those resources”. He went on to opine “the Revitalization proposes
the opportunity for substantial improvements to elements within the site, such as the
reuse of the Jail House and the restoration of Lakeport Hotel, a significant heritage
building in a current state of disrepair. It is our opinion that such improvements will
enhance public appreciation and recognition of the heritage values of the commercial
core”.
On the issue of a 9m height limit in the Commercial Core, Mr. McClelland was of
the opinion that while this limit is appropriate for the residential area, “it is insufficient to
accommodate or encourage new construction in the commercial core or to maintain the
viability of the commercial area”.
To the suggestion that the proposal does not comply with the City’s OP heritage
policies, Mr. McClelland responded “it is our understanding that the commercial
character of the core is a heritage value and that sustainability of this use within the
core is a more crucial characteristic than height”.
To the suggestion that the proposal “is not supported by a strategy for dealing
with the heritage impacts of the proposal”, Mr. McClelland again noted that “a heritage
easement agreement would be essential to the approval of the revitalization and that
the easement would be required to include sufficient detail to fully outline all aspects of
heritage conservation issues to the satisfaction of the municipality”.
The Board finds that Mr. McClelland’s work was one part of the exemplary
foundation upon which City Council based its decision on June 2006. It performs the
same function for this Board. Mr. McClelland’s work was nuanced and even-handed,
something vital to the cause of heritage conservation in this Province.
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The second part of the strong foundation upon which City Council based its
decision was the work of Mr. Chapman as set out in his reports to Council of May 15
and June 26, 2006.
As noted above, the May 15 report reviews that proposed development and the
policy regime which must inform a consideration of the proposal. The report includes
every possible appendix Council might want to consider in reaching its decision. The
complexity of the project and the myriad of issues to which it gave rise were set out in a
coherent manner.
With respect to the PPS, Mr. Chapman reviewed not just the heritage
conservation policy, but also policies promoting sustainable development. In his opinion
the proposal complies with the PPS.
He set out for Council relevant Regional policies, including policy 5.5 which
provides that certain matters, like this development proposal fall within the mandate of
the City.
As the individual with arguably the most experience working with the City’s OP,
Mr. Chapman set out for Council the policies relevant to the development proposal. He
set the context for considering the proposal, noting “the Official Plan recognizes that the
more intensive use of land and buildings is inevitable in a maturing urban area”. He
thoroughly considered all relevant policies, including those found in the Port Dalhousie
neighbourhood plan and those specifically dealing with heritage conservation.
Mr. Chapman made it clear that both the St. Catharines Heritage Committee and
the Port Dalhousie Heritage District Advisory Committee were of the opinion that the
proposed development would have an adverse impact on the heritage character of Port
Dalhousie. The reports of these committees were included in the Appendices to his
report.
The report considers the merits of the proposal in terms of five major issues: use,
servicing, parking, traffic and heritage and design. Each issue is exhaustively explored.
On the issue of use, Mr. Chapman was satisfied that the proposed uses “are in
keeping with the purpose and intent of the Official Plan”. Servicing was not an issue
from the City’s perspective. The parking and traffic issues as raised by Hank Beekhuis,
a party to this matter will be considered below.
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On the issue of heritage and design, Mr. Chapman reviewed the OP policies
which the Board has set out above. He considered these policies, bringing his expertise
on planning in the City, together with the opinions Mr. McClelland provided in his peer
review. Fit, compatibility, heritage, height, adverse impacts, revitalization and use were
all considered. Mr. Chapman concluded that the height of the residential component
“remains the key issue”. In this context he said the following:
The issue is one of impact on the area resulting from introduction of building heights that
are a departure from those existing in the area. The developer has presented arguments
that the 17 storey height is tempered by an acceptable urban design that is sympathetic
to the heritage elements of the built form and the existing streetscape. The design
serves to enhance and highlight the heritage elements of the district, albeit not in a
manner that was envisioned by the District Plan. The Peer Review completed on the
architectural and urban design aspects of the project accepts this argument. The project
is attractive and a desirable boost to the commercial core of Port Dalhousie and the
overall City. In staff’s view, the design ‘fits’ into the heritage district and offers an
opportunity to enhance the historical elements of the community and creates a
sustainable environment for these elements to be retained for future generations. The
future of the City does not hinge on one project but this project could be another
significant step towards a City that builds on its assets to create a better future for the
overall community.

The Board adopts as part of its findings these words of Mr. Chapman. As the
Board said above, balancing and weighing interests and policy imperatives is crucial to
its determination of appeals like those now before it. City Staff in its report and City
Council in its decision to adopt OPA 31 and Zoning By-law No. 2006-228 admirably
demonstrated an understanding of this need for balance. No policy document relevant
to the matters before the Board gives priority to either heritage conservation or growth
and economic vitality. All policy documents mandate balance. Section 41.2 of the new
Heritage Act may make the objectives set out in a heritage conservation district plan
determinative, but for the reasons set out above, the Board has found that the District
Guidelines do not constitute such a plan. In any case, the Board does not find that the
PDVC proposal is contrary to the stated objectives of the District Study or Guidelines.
The Board found above that the Guidelines require that new development must make a
positive contribution to the heritage district. The above lengthy excerpt from Mr.
Chapman’s report summarizes how this goal is accomplished.
The Board finds that OP policies 7.9.1 and 7.9.2, while not heritage conservation
policies, address the issue of a development making an area better than it found it.
These policies speak to areas with “no established streetscape” or “where the
streetscape is relatively weak”. The Board accepts the evidence adduced by PDVC that
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a large portion of the PDVC site suffers from a weak streetscape pattern. The PDVC
proposal confronts this problem and makes it better.
With respect to the built heritage resources which are recognized by the District
Guidelines, the PDVC proposal would appropriately revitalize them, leaving them better
than they were found. The Austin House is to be restored and incorporated into a
boutique hotel (adaptively reused); the Jail House is to be restored and given a
prominent role in recognizing Port Dalhousie’s Heritage (adaptively reused). The
streetscape on the heritage streets, Lock and Lakeport are be revitalized with identified
heritage attributes highlighted. The drinking terraces, which everyone agreed pose a
problem for the heritage district, are to be replaced by a publicly accessible court with
associated retail and restaurant uses.
Parking and Traffic:
Hank Beekhuis put considerable time and effort into the traffic and parking
issues, attending much of the hearing. It was the position of Mr. Beekhuis, supported
by a number of participants, that the PDVC proposal would cause both traffic and
parking problems for the Commercial Core, the adjacent residential area and Lakeside
Park. As a summer tourist destination, Port Dalhousie currently faces traffic congestion,
particularly on summer weekends. In addition, parking on these weekends and in the
evening when the “bar scene” is active, is a problem. As there is insufficient parking to
serve the Commercial Core at such times, there is spill over into the residential area.
PDVC retained BA Consulting Group Ltd. (“BA”) to provide transportation
consulting services with respect to the external road network adequacy and
improvement requirements, site access and on-site parking adequacy. Chris Middlebro,
an engineer with BA testified on behalf of PDVC at the hearing. A summary of his
evidence is found in his Witness Statement, Exhibit # 8, TAB 9. It was his evidence,
based on the work the firm did, that traffic volumes during busy weekend afternoons
would increase with the PDVC proposal and its theatre. However, it was his opinion
that traffic operations at the Lock and Main and Lock and Lakeport intersections could
be maintained at acceptable levels with a separation of through and left turn lanes at
Lock and Lakeport. His evidence was that traffic demands during the summer evening
period would be reduced with the proposed reduction in the “bar scene”.

175

- 63 -

PL060850

The City retained Paradigm Transportation Solutions Limited to peer review BA’s
work. Phil Grubb of Paradigm testified on behalf of the City during the hearing. He
agreed that the proposed development would reduce late evening bar traffic and
parking. The focus of his concerns was on parking on weekend afternoons in the
summer.
Mr. Chapman addressed the traffic issue in his staff report of May 2006. He
noted that “on summer weekends and when special events are occurring, there is traffic
congestion in and around the core area. If the project were built as proposed, there
would be more traffic on summer weekends during the day…there will be increased
congestion then. The amount of traffic in the summer afternoon peak will still be less
than the current summer night traffic. The increased traffic will cause some disruption
for the public visiting lakeside Park or the commercial core. There is no evidence that
the road system cannot deal with the volume of traffic”.
Having reviewed the evidence of the expert and lay witnesses, the Board finds
that the PDVC proposal would increase traffic in the core and probably the adjacent
residential areas on weekend afternoons during the summer. However, it would
decrease the traffic during the problematic evening “bar scene” period. Mr. Chapman
concluded that “while there will be increased congestion on summer afternoons…traffic
by itself is not a basis for recommending denial of the application”. The Board agrees;
there was no expert evidence adduced that the road system could not handle the
increased traffic. Lakeport Road, Lock Street and Main Street are Regional roads. The
Region attended the hearing in support of the PDVC proposal; it raised no concern
about the operation of its roads.
The parking issue was also addressed by Mr. Beekhuis, some participants and
experts on behalf of PDVC and the City. The City’s position on the parking issue, like its
position on the entire PDVC proposal, changed radically between May/June of 2006
and the time of the hearing. At the hearing the City took the position that the parking
standard used by the City’s Planning Services Department based on the
recommendation of the Transportation and Environmental Services Department
(“TES”), of one parking space for four theatre seats, is inadequate. The City’s position
at the hearing was that the PDVC proposal would result in a parking deficiency of
between 120 and 145 spaces.
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Parking was considered in some depth in Mr. Chapman’s May 2006 Report. TES
reviewed existing parking demand on summer weekend afternoons and summer
evenings and projected demand with the PDVC proposal. TES determined that the
deficiency would increase by 195 spaces on a summer weekend afternoon and
decrease by some 870 spaces on a summer night.
Mr. Chapman noted in his report “the problem of inadequate parking for a
commercial core at a lakefront location is not unique to Port Dalhousie. Parking
spreading out from the commercial core into residential areas is common in other
lakefront communities”. He concluded, after assessing the Port Dalhousie situation,
that “it is unreasonable to provide parking to meet peak demand that will sit empty the
vast majority of the time. As outlined in the TES report, a balance must be struck
between maintaining public open spaces and the provision of parking”.
The solution to the parking problem recommended by TES and supported by the
Planning Department is set out in Mr. Chapman’s report.
TES recommends
reconfiguring the parking in Lakeside Park, at PDVC’s expense, thereby adding
between 30 and 50 spaces without encroaching on the Park. Additional parking areas
were identified by the City on the east side of the harbour. The Planning Department
recommended that as a condition of approval to the PDVC proposal, PDVC be required
to operate a water taxi between that area and the Commercial Core and be required to
cover the cost of that parking off-site.
PDVC took the position that is unreasonable to build parking to accommodate
peak demand if that parking will sit empty the majority of the time. PDVC adduced
evidence that the underground garage on the site will contain 235 parking spaces. This
adequately meets the parking requirement for both the condominium building and the
hotel. PDVC is not required to provide parking for retail and restaurant uses as there is
a general by-law exemption in place for these uses.
PDVC argued that the 104 parking spaces required to meet the demand of a 415
seat theatre could be located off-site. In 2005 Paradigm, the City’s parking consultant
completed the Port Dalhousie Parking Study (Exhibit # 110) in which a variety of
potential parking sites outside the Commercial Core were identified. These include
sites in the east harbour area. The use of the east harbour area for parking would
involve a walk of in excess of 15 minutes to the Commercial or the use of a water taxi.

177

- 65 -

PL060850

PDVC confirmed through Counsel that it would work with the City to reconfigure
the parking lot in Lakeside Park to provide 35 to 50 additional spaces and would provide
the balance of the required spaces off-site to the City’s satisfaction.
Having reviewed the evidence, the Board finds that the operation of a successful
theatre on the PDVC property will result in the exacerbation of an already problematic
parking situation in Port Dalhousie on summer weekend afternoons. However, the
reduction in bar seating which would result from the development would improve the
parking situation in the evening.
The Board finds that the proposition that one does not provide costly on-site
parking to meet intermittent demand to be generally persuasive. Off-site parking, built
and operated at the expense of a proponent of a development can be used to meet
such intermittent demand. However, such off-site parking must be so reasonably and
conveniently located that it will be used in preference to residential streets. The parking
lot in Lakeside Park is so located and the Board finds that PDVC may work with the City
to provide spaces to accommodate theatre parking in that lot. However, the Board finds
that a parking lot located on the eastern side of the harbour, reached via a water taxi or
a walk in excess of 15 minutes is not a reasonable solution to PDVC’s parking shortfall.
Therefore the Board finds that however many of the 104 parking spaces required by the
theatre which cannot be accommodated in a reconfigured Lakeside Park lot, must be
accommodated on site. The Board understands that parking spaces in an underground
garage, located so close to Lake Ontario are costly, but that cost must be born by
PDVC. If it were not, the cost of overflow parking on summer weekend afternoons,
would be borne by residents in the neighbourhood adjacent to the Commercial Core.
That would not be fair.
Alternative Proposals:
During the course of the hearing, the Board was presented with PDVC’s
preferred development proposal which includes public land (Hogan’s Alley and a portion
of the unnamed road allowance) and an alternative proposal which would not require
the use of public land. As noted above, the Board has no authority to order the City to
transfer ownership of any public land to PDVC. However it finds that the public benefits
associated with the development of Hogan’s Court in PDVC’s preferred proposal are
evident and it is the preferred proposal of the Board.

178

- 66 -

PL060850

Issues List:
The answers to the questions posed in the Issues List are found throughout the
body of this decision. In summary: the PDVC proposal complies with the Ontario
Heritage Act, the Planning Act, the Regional Plan, the City’s OP, the Neighbourhood
Plan and the District Guidelines; the proposal represents good planning and is in the
public interest; and the appropriate mechanism for securing the retention, maintenance
and protection of heritage features on site is the Site Plan Agreement and Heritage
Easement Agreements.
Disposition:
The Board finds that PDVC’s development proposal constitutes good planning
and is in the public interest and hereby approves Official Plan Amendment No. 31
(“OPA 31”), Zoning By-law 2006-228 and PDVC’s site plan and heritage permit
applications, with the following modifications and amendments and subject to the
following conditions:
(a) Appeals of OPA 31 – The appeals of PROUD et al. are denied. The Board
approves OPA 31 with the modifications contained in Exhibit # 289 and any
further modifications arising from item e(ii) below;
(b) Appeals of Zoning By-law No. 2006-228 – The appeals of PROUD et al. are
denied. The Board approves Zoning By-law 2006-228, with the amendments
contained in Exhibits # 120 and # 287, any further modifications arising from item
e(ii) below and the following modification to section 3(ii)(e) parking: Minimum
required parking for the theatre shall be provided by either or both of the
following: i) on-site underground parking; ii) off-site parking in the public parking
lot in Lakeside Park, satisfactory to the Municipality;
(c) Site Plan Appeal – The appeal of PDVC is allowed. The site plan drawings
(Drawings A-002, A-101 to A-107 inclusive, A-B01 to A-B04 inclusive, A-301 to
A-303 inclusive, A-401 to A-404 inclusive) and landscape drawings (Drawings
SPL-1 to SPL-4 inclusive (Exhibit # 7, Sections 5.1 and 5.3, as modified by
drawings contained in Exhibit # 5f, pp.319-349) are approved subject to any
revisions and conditions of approval arising from item e(iii) below and any
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revisions arising from the necessity to provide additional on-site parking in the
parking garage;
(d) Heritage Permit Appeal – The appeal of PDVC is allowed. The Board directs that
a heritage permit issue for the demolition, alteration and new construction
proposed in PDVC’s heritage permit application, subject to such demolition,
alteration and new construction being undertaken in accordance with the
submitted Heritage Conservation Strategy (Exhibit # 7, section 6.0) and with the
Heritage Easement Agreements to be entered into between PDVC and the City
pursuant to item e(iv) below, and subject to all excavation being undertaken in
accordance with the requirements of the Ministry of Culture as set forth in Exhibit
# 175;
(e) Order Withheld – The Final Order of the Board is withheld pending the following:
(i)

The City has decided whether to close and convey the required portions of
Hogan’s Alley and the unnamed road allowance to PDVC;

(ii)

Any technical modifications and amendments to OPA 31 and Zoning By-law
2006-228 flowing from the City’s decision on whether to close and convey the
required portions of Hogan’s Alley and the unnamed road allowance;

(iii)

The site plan requirements of the City, including those identified in Exhibit #
43, are addressed to the City’s satisfaction, and incorporated into a Site plan
Agreement; and

(iv)

The City and PDVC have settled the terms of the Heritage Easement
Agreements.

The Board may be spoken to if difficulties arise and should be updated with
respect to the issuance of its Final Order within four months of the date of this decision.
This is the Order of the Board.

“Susan B. Campbell”
SUSAN B. CAMPBELL
VICE CHAIR
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Standards of Practice
(2012 06 01)
Ontario Professional Planners Institute
Independent Profession Judgment
Standards of Practice

Overview

On the recommendation of the Discipline Process Review Committee, OPPI’s Professional Practice and
Development Committee has initiated a program to improve ethics and practice, in part through the
development of Standards of Practice. These Standards of Practice are intended to promote higher
professional standards and a better understanding of OPPI’s Professional Code of Practice.
The following Standards of Practice have been approved by Council


Independent Professional Judgment – September 2002, Revised 06/09, Revised 06/12



Disclosure and the Public Interest – September 2003, Revised 06/09



Trespass – September 2003



Conflict of Interest – April 2005, Revised 06/09, Revised 06/12

Adopted Standards of Practice should be read collectively and should be considered a guide only. They are not
intended to provide legal advice. Matters referred to the Discipline Committee will remain specific to OPPI's
Professional Code of Practice.
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STANDARDS OF PRACTICE: Independent Professional Judgment
1.

Discussion
Under our Professional Code of Practice, Members must provide diligent, creative, independent,
and competent performance of work in pursuit of the client’s or employer’s interest and are
required to: “impart independent professional opinion to clients, employers, the public, and
tribunals.” (Section 2.1).
Professional Planners are subject to subtle pressures in the workplace. An employer or client
may suggest that “in the past we have been working well together but lately we seem to be at
odds and we cannot promote or continue to retain your services if we are not working together”.
The comment may be expressed innocently as an expectation that the planner should advocate
the position of the client or employer.
Independent professional judgment or opinion must be derived free of pressure, however subtle,
or one cannot maintain the independence necessary to serve both the client and the public.
Professional Planners need to distinguish an opinion from an administrative responsibility to
implement directions by clients or designated authorities such as Councils.
One of the main misunderstandings of the public concerns a professional planner processing an
approval earlier recommended against. Another misunderstanding is how a planner may have
an opinion that is different to that of the public or council opinion. We have to constantly remind
the public and employers that an independent professional opinion is an objective evaluation
based on all the relevant information available and the planner’s professional judgment.
A professional planner cannot provide an independent professional opinion in any direct or
indirect circumstance where there is a personal or financial interest including receiving
consideration based on an outcome. The professional planner should consider the following
before rendering an independent professional opinion:





Do I have sufficient information and resources?
Do I have sufficient training and experience?
Am I professionally objective?
The goal of the profession is to promote a standard of excellence that distinguishes
Registered Professional Planners in Ontario and warrants the respect of the public. The most
important distinguishing character of all Registered Professional Planners in Ontario must be
our commitment to the professional code of practice in the pursuit of planning excellence.
The Ontario Professional Planners Institute has the responsibility, through education and
discipline, to maintain the highest standards of practice and ethics. We should promote and
distinguish the value of an independent professional planning opinion certified to by the use
of the professional stamp. The stamp and signature represents the collective reputation of all
Members of the Ontario Professional Planners Institute.

2. Standard of Practice for Independent Professional Judgment
The Professional Planner in applying independent professional judgment cannot be an advocate of
any position other than his or her professional opinion. The role of an advocate is to “plead the cause
of another”. The role of the planner is to provide independent professional judgment or opinion. It is
therefore important to distinguish an opinion independently from the position of the employer or client
even though they may be the same.
An opinion must be balanced and fair. Most issues have benefits and disadvantages or
consequences. By stating both the benefits and impacts, a planner should present an opinion in a
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manner which allows the reviewer to understand the basis and reasoning for the opinion. Conditions
are often identified to qualify the opinion where more work is necessary to support any assumptions or
to manage identified impacts.
Independent professional judgment should be the end product of an evaluation process, openly and
freely entered into with the application of research techniques and professional evaluation. The
professional planner must measure the gravity and necessity of the circumstances, the resources
available upon which to draw and be thoughtful of the rights and privileges of others within the overall
public interest.
While not exhaustive, the following principles are intended to provide a greater understanding of the
meaning of the term - independent professional judgment:

Independent


A planner shall not perform work if there is an actual, apparent or foreseeable conflict of interest, direct or indirect,
or an appearance of impropriety, without full written disclosure including related work for current or past clients
and subsequent written consent by the current client or employer.



Zealously guard against conflict of interest or its appearance.



While the primary responsibility is to provide a service to a client or employer, there is also a responsibility to the
larger society (public interest) that may at times supersede a planner’s responsibility to a client or employer.



Remain free of associations and activities that may compromise integrity and damage credibility.



Disclose unavoidable conflicts.



Deny favoured treatment to special interest groups (private and public).



Resist collateral or irrelevant pressure to influence your planning opinion.



Reject bribery in all forms. Do not accept commissions or allowances, directly or indirectly, from clients or other
clients or employers in connection with planning work for which you are responsible.


A member shall not provide personally or through an associated planning advisory firm over which the member
exerts a controlling interest what purports to be ”independent professional judgment”, orally or in writing,
regarding property in which he or she has an ownership or pecuniary interest, direct or indirect – for instance,
regarding property that is owned, directly or indirectly, by the member or by his or her family. Disclosure by the
member of the fact of an ownership or pecuniary interest cannot “cure” the conflict of interest adequately to
render it even theoretically possible that the member could render an ”independent professional judgment”.
(Note: this prohibition does not apply where a member’s pecuniary interests are sufficiently remote or
insignificant.) Members may, however, pursue and argue in favour of legal measures regarding their own
property (e.g., rezoning, minor variance, etc.), but in those cases members must explicitly and clearly state that
they are not speaking as a professional planner, and that their opinions cannot be construed as independent
professional judgment.



A member is not prohibited from providing an “independent professional judgment” regarding property that is
owned by the member’s employer or business organization, so long as the member is paid by salary only, not
by way of profit-sharing, and the member does not receive a bonus dependent on the result of the decisionmaking process. A decision-maker may decide to place less weight on the ”independent professional
judgment” provided by an employee of the applicant, or may benefit from a peer review process regarding that
opinion.



A member may disagree with the independent professional judgment provided by another member
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who is an employee of an applicant. But absent any evidence of bonuses, profit-sharing, or other
benefit, inducement or pressure, that opinion should be accepted as independent professional
judgment. Members should refrain from making the blanket assertion that, by definition, professional
opinions offered by members in support of their employers’ applications are not based upon
independent professional judgment.

Professional


A planner must strive to provide full, clear and accurate information on planning issues to clients, citizens and
governmental decision makers.



A planner must systematically and critically analyze ethical issues in the practice of planning.



A planner must act in accordance with the highest standards of professional integrity.



Maintain a high quality of service and a reputation for honesty and fairness.



Carry out tasks with honesty, provide accurate captions and never intentionally distort the truth.



Express an opinion only when it is based on practical experience, education, judgment and honest conviction.



Perform services only in areas of competence obtained through experience and/or formal education.



Critically examine and keep current with emerging knowledge and fully use evaluation and research evidence in
professional practice.



Conduct yourself honourably, responsibly, ethically, and lawfully so as to enhance the honour, reputation and
usefulness of the planning profession.



Advise clients or employers when you believe a project does not meet basic planning principles or guidelines.



All professional planners must promote professional excellence within the profession.
In summary, all professional planners must be aware of their professional responsibilities. The
code of practice is intended to require a standard of excellence and practice to maintain the
privilege of Members being exclusively referred to as a Registered Professional Planner in Ontario.

Caveats
The professional planner is reminded that in the event of conflicts or impediments to the pursuit
of excellence in service and the promotion of the primacy of the public interest, the Professional
Code of Practice of the Ontario Professional Planners Institute is to govern individual decision
making.
In the event that the professional planner belongs to two or more professional organizations,
compliance with the dictates and performance obligations of each where engaged, is expected. In
acting in the capacity of a professional planner, whether in a direct or incidental capacity, the
Member is obligated to respect all standards applicable in the circumstances, including any
higher standard or obligation, in the case of overlaps or conflict. In all such cases, it is the duty of
the professional planner to meet or exceed the requirements of the Ontario Professional Planners
Institute Code of Professional Practice.

222

STANDARDS OF PRACTICE: Disclosure and the Public Interest
1.

Discussion
The Preamble to OPPI’s Professional Code of Practice, referring back to the Canadian Institute of
Planners Statement of Values states:

"CIP Members seek to balance the interests of communities with the interests of
individuals, and recognize that communities include both geographic communities
and communities of interest."
Professional Code of Practice Sections 2.7 and 2.9 collectively require that the Member ensure
full disclosure to a client or employer of a conflict between the values or actions of a client or
employer and those of the Code and that the Member must provide their professional
recommendation in situations that may adversely affect the public interest.
In addition, the first Standard of Practice regarding Independent Professional Judgment
established that:
“While the primary responsibility is to provide a service to a client or employer, there
is also a responsibility to the larger society (public interest) that may at times
supersede a planner’s responsibility to a client or employer.”
Section 1.0 of OPPI’s Professional Code of Practice states that:
“Members have a primary responsibility to define and serve the interests of the
public.”
Section 1.3 further provides that:
“[Members shall] acknowledge the inter-related nature of planning decisions and
their consequences for individuals, the nature and built environment, and the
broader public interest.”
Professional Code of Practice Section 2.6 requires that the Member respect the client or
employer’s right to confidentiality of information gathered through a professional relationship.
There is no universally accepted definition of what constitutes the public interest. The ethical
principles that define it come from two sources - the general values of society and the planner’s
responsibility to serve the public interest. An individual Member’s morals, ethics and values
reflect those of their community and professional training. The Member must also be cognizant of
and respect the competing interests of individuals, corporations, municipalities and provincial
ministries and agencies. Conflicts arise among competing obligations, which “prima facie” may
all appear to be valid. At issue here is the dilemma between the Code's direction of disclosing
and balancing public interest issues with the contractual duty to observe confidential client
information.
The purpose of this Standard of Practice is to further OPPI’s commitment to ensuring that the
highest standards of conduct and ethics are maintained, by increasing the awareness of
Members’ obligation under the Code to maintain professional integrity and promote and enhance
the public interest. This Standard of Practice is intended to assist Members by providing an
outline of the steps that should be taken in the evaluation of cases when disclosure of
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confidential information may be necessary in order to protect the public interest.
Guidance as to what matters are of a dimension to affect the public interest is embedded in
statutes such as the Planning Act. For example, Section 2 of the Planning Act establishes that a
lengthy list of public authorities, in carrying out their responsibilities under the Act, shall have
regard to identified matters of provincial interest, including:
" . . .
(h) the orderly development of safe and healthy communities; and
. . .
(o) the protection of public health and safety;
. . ."
The "public interest" concept is continued throughout the Planning Act. It permeates all of the
component sections (Official Plans, zoning by-laws, minor variance, site plans and
subdivision/severance). It is the duty of a Member to identify any adverse impacts on the public
interest and evaluate mitigative efforts that are appropriate. In some circumstances, this
investigation may reveal information that is confidential or privileged. Before revealing or
disclosing such information, the Member is advised to comply with the following directions.

2.

Standard of Practice regarding Disclosure and the Public Interest
As set out in the Standard of Practice regarding Independent Professional Judgment, the
professional planner should consider the following matters before rendering an independent
professional opinion:




Whether the Member has sufficient information and resources;
Whether the Member has sufficient training and experience; and
Whether the Member is professionally objective.

Assuming that the three conditions noted above have been met, the following section outlines the
steps that a Member should pursue respecting the disclosure of information received that would
normally or specifically be considered proprietary or confidential.
In providing independent professional judgment, the Member must be free to disclose
confidential information that is contrary to the public interest in order to evaluate the issues and
provide a professional recommendation. If a contractual commitment would be broken by such
disclosure, generally such disclosure must be required by law or provided with the consent of the
client. However, a Member is not entitled to hide behind a contract or refuse or neglect to reveal
information that is relevant to the protection of the public interest. Disclosure guidelines are
particularly relevant in the areas of the public interest related to public health or safety and
respect for the rule of law. In those circumstances, the failure to disclose could negate the
Member's duty to promote the primacy of the public interest and thereby constitute the basis of
an offence under the Code of Practice.
Public disclosure must take place so as to preserve the standard of excellence that distinguishes
Registered Professional Planners in Ontario and warrants the respect of the public. OPPI supports
and recognizes that a professional planner has a responsibility to disclose matters that may have
an adverse effect on the public interest, or where there is or is likely to be a violation of the law,
without fear of professional disciplinary sanction. Further, if a Member is vested with, receives, or
comes across information, whether received in confidence or not, the Member may have a legal
or ethical responsibility to disclose this information if it could have an adverse effect on the public
interest.
Major considerations to be carefully weighed must include – but are not necessarily limited to –
the following:
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What is the level of risk to the public – is there an existing or imminent threat to public health
or safety?



Has there been, or is there likely to be a violation of the law?

If the answer to either one of the above is affirmative and the public interest is therefore
potentially compromised in an adverse manner, then the Member must consider the following
three questions:
a) Is there a positive duty in law requiring timely disclosure, e.g. an environmental spill of
contaminant?
b) What are the disclosure terms of the employment contract? Do they include a mechanism
for public disclosure, as part of an assessment, mitigation, conditions or a general due
diligence requirement?
c)

Are timely internal appeal procedures in place that allow for a speedy resolution of the
matter?

In the case of the first, a Member is expected at all times to observe the law. In the other
circumstances, where disclosure is not obligatory at law and there is no release by the employer,
the Member is advised to pursue the following:

S

tep 1: If, following consultation with the employer, public disclosure is prohibited, the
professional should consult with a trusted senior colleague of their choice who holds
current, full OPPI membership in strict confidence. The independent Member consulted
should have, or be provided with, significant knowledge of the subject matter at hand to
render an independent perspective, but not be linked to any of the parties involved.

S

tep 2: Should the independent OPPI Member concur with the involved planning
professional’s assessment of the gravity and urgency of the situation, the next step would
be to contact OPPI’s Executive Director to obtain further counsel and assistance on
proceeding with disclosure.

The communication with OPPI, whether oral or in writing, must be generic in nature and follow the
standardized format below, outlining the situation without divulging any privileged information.
Contents should include:
1) A concise explanation of how and why the professional has concluded that there is an
imminent threat to public health or safety or a violation of the law, including the name and
contact information of the Member who concurred with this professional opinion;
2) An affirmation that the employer in question has not provided a disclosure release and has
neither a mechanism for public disclosure nor a timely internal appeal procedures in place to
deal with the situation so as to avoid imminent danger to the public;
3) Confirmation that the Member has notified the employer/client first and provided a
reasonable period for a local resolution, satisfactory to the Member; and
4) Any other information that could assist with avoiding or minimizing a potentially adverse
public reaction against the Member or the planning profession in the event of public
disclosure.
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S

tep 3: Receive and act upon the counsel and assistance provided by OPPI in conjunction
with other civil or criminal independent legal advice, if any, that the Member in his/her sole
discretion considers appropriate in the circumstances.

The procedure outlined above should be followed in all cases so as to ensure a consistent
approach in handling situations respecting disclosure of matters affecting the public interest
going to issues of public health or safety or a violation of the law. Following this process will
maintain the integrity and competence of the planning profession, and is proffered as due
diligence on the part of the Member.

3.

Caveats
a)

In the case of a statutory obligation to disclose or protect information, the Member is
expected to obey the law.

b)

Where disclosed information received is germane to public health or safety or in violation
of the law, the Member should notify the employer/client and then follow the above three
step procedure if there is no action to effectively remedy the concern.

c)

A departure from the approach suggested above is not recommended, it could be
considered unprofessional and could be grounds for disciplinary action.

d)

This Standard of Practice only covers the most serious cases of violations of the public
interest – other means of redress should be sought for cases not involving imminent
threats to public health or safety or a violation of the law.

e)

Disclosure in order to protect the public interest should be strictly on a need-to-know basis
and public information may be limited to the essentials required to recommend mitigation
measures to prevent threats to public health or safety.

f)

Independent legal advice should be considered before proceeding with disclosure in all
circumstances where confidential information is shared which is or may be the subject of
privilege.

g)

A Member's contract for services or retainer letter should address that in the event that
the Member's professional obligations conflict with the requirements of the owner, the
Member's professional responsibility shall govern.

h)

This Standard of Practice is not intended to substitute for a Member's obligation in law to
do or refrain from doing any act or omission that he or she is required to perform by law.
Where information is protected by laws of copyright, privilege, trespass, libel, slander,
privity of contract or access to freedom of information, the Member must examine the
confidentiality of information received in light of this Standard of Practice.

i)

In the event that the professional planner belongs to two or more professional
organizations, compliance with the dictates and performance obligations of each where
engaged, is expected. In acting in the capacity of a professional planner, whether in a
direct or incidental capacity, the Member is obligated to respect all standards applicable in
the circumstances, including any higher standard or obligation, in the case of overlaps or
conflict. In all such cases, it is the duty of the professional planner to meet or exceed the
requirements of the Ontario Professional Planners Institute Code of Professional Practice.
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STANDARDS OF PRACTICE - Trespass
1.

Discussion
OPPI’s Professional Code of Practice states:
"Members have a primary responsibility to define and serve the interests of the
public."
The purpose of this Standard of Practice is to provide advice to planners regarding the existence
of restrictions on access to property. While it might appear to some Members that entering onto
lands for investigatory purposes is in the public interest, it is not the case in most instances. For
example, before entering into a woodlot to conduct a survey of native plant species that might be
affected by an adjacent development that the Member is involved with, it is mandatory that
planners respect the legal restrictions on access to property. While municipalities may pass bylaws allowing construction access from neighbouring lands and certain other professions such as
surveyors have limited access rights to property, planners have no statutory rights to enter upon
premises, including lands and buildings, in the conduct of undertaking their work. Members must
therefore obtain the consent of the owner and or occupant before entering upon or into such
premises.
OPPI’s Professional Code of Practice is silent on the specific issue of trespass. However, in
consideration of the requirement for Members to recognize that resources are the property of
individuals or private or public entities, planners must educate themselves as to the applicable
restrictions on access to property. It is important that planners familiarize themselves with the
provisions of the provincial Trespass to Property Act, R.S.O., 1990, Chapter T.21, as amended (the
"Act") and the liability/risk assumption consequences under the Occupier’s Liability Act, R.S.O.
1990, c.0.2 (collectively, the "Acts"). Note that extracts from these two Acts cited below are from
the Acts (September, 2006), which may be amended from time to time. Members should
therefore consult the Acts directly when trespass issues arise. Both Acts are available on the
Internet by name search.
The Trespass to Property Act provisions defining when an act of trespass has occurred are as
follows:
"Trespass an offence
2. (1) Every person who is not acting under a right or authority conferred by law and who,
(a) without the express permission of the occupier, the proof of which rests on the defendant,
(i) enters on premises when entry is prohibited under this Act, or
(ii) engages in an activity on premises when the activity is prohibited under this Act;
or
(b) does not leave the premises immediately after he or she is directed to do so by the
occupier of the premises or a person authorized by the occupier, is guilty of an offence
and on conviction is liable to a fine of not more than $2,000. R.S.O. 1990, c. T.21, s. 2
(1)."
Prohibition of entry is defined in the Act as follows:
"3. (1) Entry on premises may be prohibited by notice to that effect and entry is prohibited
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without any notice on premises,
(a) that is a garden, field or other land that is under cultivation, including a lawn,
orchard, vineyard and premises on which trees have been planted and have not
attained an average height of more than two metres and woodlots on land used
primarily for agricultural purposes; or
(b) that is enclosed in a manner that indicates the occupier’s intention to keep
persons off the premises or to keep animals on the premises. R.S.O. 1990, c. T.21,
s. 3 (1)."
Premises is broadly defined as follows in the Act:
"1 (1) 'premises' means lands and structures, or either of them, and includes,
(a)

water,

(b)

ships and vessels,

(c)

trailers and portable structures designed or used for residence, business or
shelter,

(d)

trains, railway cars, vehicles and aircraft, except while in operation. ("lieux")
R.S.O. 1990, c. T.21, s. 1 (1)."

Occupier is also defined in the Act as follows:
"1 (1) In this Act,
'occupier' includes,
(a) a person who is in physical possession of premises, or
(b) a person who has responsibility for and control over the condition of premises or the
activities there carried on, or control over persons allowed to enter the premises,
even if there is more than one occupier of the same premises …"
As a general rule, Members should always seek consent from the occupier before entering on
premises, whether owned by the client, or other interest.
In addition to the offence of trespass, punishable by fine and damage awards under the Act, other
consequences can follow.
Under the provisions of the Occupiers’ Liability Act, R.S.O. 1990, c. O.2, in instances where the
entry is prohibited under the Trespass to Property Act or the occupier has posted no consent
notice with respect to entry and has not otherwise expressly permitted entry, a person who enters
the premises is deemed to have willingly assumed all risks.
In the event that posted or written consent is not obtained, Members should in all cases consider
alternatives to the act of committing trespass. For instance, raising the concern with interested
parties such as the local planning department in order to facilitate agreement for access is one
alternative.
This Standard of Practice should be read in conjunction with the Standard of Practice regarding
Disclosure and the Public Interest to ensure that privileged information is not inadvertently
disclosed.
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In all cases, a written agreement for access to protected premises should be sought to protect the
Member against possible prosecution for trespass and complaints of unprofessional conduct.
Public sector planners are encouraged to amend development application forms to provide that
the property owner in submitting the application thereby provides consent to municipal and
relevant external agency review staff to enter upon the premises during regular business hours
over the time that the application is under consideration by the municipality. Specific legal advice
should be obtained for the conditions of entry.
Private sector planners are encouraged to include in retainer letters an acknowledgement of the
right to enter the client's premises during reasonable times over the term of the project.
All Members must seek the permission of owners and occupiers of premises not otherwise
accessible to the public.

2.

Standard of Practice for Trespass
In all cases, OPPI Members must not violate the prohibition against trespass nor assume the risks
or potential liability for such action. In instances where a planner is uncertain about the legal
restrictions, specific legal advice should be sought.
In addition to inviting the possibility of a complaint or legal action against themselves, Members
must always be mindful that their conduct is a reflection on the profession as a whole and must
ensure that their behaviour is perceived to be ethical, in accordance with Section 2.2 of OPPI’s
Professional Code of Practice which requires that:
"[A Member shall] work with integrity and professionalism.”
Section 3.5 requires that: "[A Member shall] not in professional practice, extra-professional
activities or private life, engage in dishonourable or questionable conduct that may cast doubt on
the Member’s professional competence or integrity or that may reflect adversely on the integrity
of the profession."

3.

Caveat
A departure from the approach suggested above is not recommended. It could be considered
unprofessional and could be grounds for disciplinary action.
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STANDARDS OF PRACTICE: Conflict of Interest
1. Discussion
Section 1.0 of OPPI's Professional Code of Practice states:
"Members have a primary responsibility to define and serve the
interests of the public."
Planners need to be aware that in carrying out their duties, they may become involved in
situations where their duty to serve the public interest is compromised or perceived to be
compromised by competing priorities and interests. A planner must always be aware of his/
her responsibilities as set out in the Standard of Practice respecting Independent
Professional Judgement:
“While the primary responsibility is to provide a service to a client or
employer, there is also a responsibility to the larger society (public
interest) that may at times supersede a planner’s responsibility to a
client or employer.”


A planner shall not perform work if there is an actual, apparent or foreseeable conflict of
interest, direct or indirect, or an appearance of impropriety, without full written disclosure
including related work for current or past clients and subsequent written consent by the
current client or employer.



Zealously guard against conflict of interest or its appearance.

There is no universally accepted definition of what constitutes a conflict of interest. The ethical
principle underlying it flows from the planner’s responsibility to perform his/her responsibilities
freely without influence and to the best of the individual’s ability commensurate with the
resources available to perform the task. When a planner becomes involved in a situation where
there is a conflict of interest, which has not been disclosed, the planner effectively violates
his/her obligation to the larger society and may violate a number of the provisions of the
Professional Code of Practice.
The purpose of this Standard of Practice is to further OPPI’s commitment to ensuring that the
highest standards of practice and ethics are maintained, by increasing the awareness of
Members’ obligation under the Code to maintain professional integrity. This Standard of Practice
is intended to assist Members by providing an outline of the considerations that Members must
evaluate to confirm that in undertaking certain responsibilities, no conflict of interest of a personal
nature would occur that would have the effect of adversely impacting on the Members’ duties.
This Standard of Practice is to be applied in all situations in which a planner may find him or
herself in an actual or perceived conflict of interest. It is not intended to supplant an employer’s
internal policies or procedures regarding an actual or perceived conflict of interest. Planners must
familiarize themselves with and work within these additional policies within their place of
employment.
The Standard of Practice regarding Independent Professional Judgement sets out a number of
matters that the professional planner should consider before rendering an independent
professional opinion, including consideration of whether the Member is professionally objective
with respect to his/her opinion. Reference must be had to the Standard of Practice: Independent
Professional Judgment.
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Specific instances where a personal conflict of interest would be involved include the following
scenarios:



when the Member, a spouse/partner, family Member or business entity with which the Member is
associated is in a position to potentially benefit directly or indirectly from a certain outcome of a
planning process; and



when the Member is in a situation where personal or the member’s controlling business relationships
may place improper influence on the outcome of a planning process.
A conflict arises when the perception or potential for the ability of the planner to exercise the required
independent professional judgement is undermined. Simply recognizing a conflict does not eliminate
it, and declaring it may not resolve the conflict.
Planners often assume different roles in the performance of their duties and as they function as
professionals in society. In some instances, professional opinions are required to be given in oral or
written form, while in instances of processing matters, they may not be required to be given. In
exercising independent professional judgement, whether or not opinions are required, conflicts can
arise. Planners must determine what role they are taking on in any given circumstance and assess
potential conflicts accordingly. Regardless of the role, this Standard of Practice applies.
Specific Professional Code of Practice requirements, which would be violated in the above
circumstances, are as follows:

Section 2.8
“[The Member shall] ensure full disclosure to a client or employer of a
possible conflict of interest arising from the Member’s private or
professional activities, in a timely manner;”
Sections 2.10 – 2.14
“[The Member shall] reject and not offer any financial or other inducements,
including prospective employment, that could influence or affect
professional opportunities or planning advice;
[The Member shall] not, as an employee of a public planning agency, give
professional planning advice for compensation to a private client or
employer within the jurisdiction of the public agency without written consent
and disclosure to the agency;
[The Member shall] not, as a consultant to a public planning agency during
the period of the contract with the agency, give professional planning advice
for compensation to others within the jurisdiction of the agency without
written consent and disclosure to the agency in situations where there is the
possibility of a conflict of interest arising;
[The Member shall] not, as a salaried employee of or consultant to any
public planning agency, directly or indirectly advise the agency on the
granting or refusal of an application which the Member has submitted or
has an interest in to the agency; however, the Member may appear to
present the application;
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[The Member shall] not accept anything of value, or the promise of anything
of value, including prospective employment, from any person when it could
appear that the offer is made for the purpose of influencing the Member’s
actions as an advisor to a public planning agency."

2. General Practice
Planners have an obligation to disclose matters in which they directly or indirectly have a personal
interest. Personal interest for the purpose of this Standard of Practice is defined as:
“Any personal advantage, real or perceived, that constitutes a personal or
pecuniary benefit, gain or profit that is neither nominal nor in kind and
which accrues to a Member or person directly or indirectly related to the
Member as a result of involvement in a work, commission, planning process
or decision, excluding reasonable and related contract for service amounts
with the employer to whom the services are rendered.”
Appropriate and timely disclosure must take place so as to preserve the standard of excellence that
distinguishes Registered Professional Planners in Ontario and warrants the respect of the public. The
nature of disclosure will be different in each circumstance. Verbal declarations are required in a
public forum such as a Committee, Council, or tribunal charged with making a recommendation or
decision on a matter related to the Members opinion; the declaration could be in the form of written
correspondence to affected parties and/or participants in a planning process if sufficient opportunity
exists to communicate effective knowledge of the personal interest. The nature of the conflict will
guide the type and extent of disclosure required. It should be clear that disclosure of the specific
nature of the conflict is not required if it would result in the disclosure of confidential information to
which the Member is privy.
Reference should be made to the Caveats respecting disclosure set out in this Standard of Practice.
Instances where a Member becomes aware that a fellow Member may have an undisclosed conflict of
interest of a personal nature means it is incumbent for the Member to bring the matter to the
attention of OPPI’s Discipline Committee.
Immediately upon disclosure to the offending Member that there may be a real or perceived conflict of
interest, the Member shall not hold himself or herself out as providing an independent professional
opinion in respect of the particular matter.
The failure to disclose to all affected parties a personal interest is the basis for a complaint under the
Professional Code of Practice.
OPPI is aware that despite best efforts, Members may inadvertently acquire personal interests that
may interfere with their exercise of independent professional judgement. Examples of such conflicts
might include property inheritance or personal relationships of or with a person in a position of
decision-making authority.
Special measures may be required and available to ensure no conflict arises through devices to limit
access to information, securing of documents or other isolation measures in larger organizations.
Should an inadvertent conflict arise, the Member should immediately and carefully consider the
following questions:


what is the level of risk that the affected decision-making process has or could be influenced by
non-disclosure of the Members’ conflict of interest – could the process be so unduly influenced
that there could be an adverse effect on the public?
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Has there been, or is there likely to be a violation of Code of Professional Practice, contract or
applicable law?

Additionally, a Member must also consider the potential impact of non-disclosure on the profession as
a whole, given the profession’s unique position of trust held by the public at large and in respect of the
intended fairness of the planning process.

Step 1
Forthwith upon learning of a personal interest in the course of the Member's work, services or
employment, the Member should consult with a trusted senior colleague of their choice who holds
current, full OPPI membership in strict confidence. The independent Member consulted should have,
or be provided with, significant knowledge of the subject matter at hand to render an independent
perspective, but not be linked to any of the parties involved. This procedure is appropriate when the
Member has any doubt as to whether or not he or she is in a conflict of interest circumstance.

Step 2
Should the independent OPPI Member conclude the existence of a potential conflict of interest, the
next step would be to contact OPPI’s Executive Director to obtain further counsel and assistance on
proceeding with disclosure.
The communication with OPPI, whether oral or in writing, must be generic in nature and follow the
standardized format below, outlining the situation without divulging any privileged information.
Contents should include:

1.

A concise explanation of how and why the professional has concluded that there is a potential
conflict of interest, including the name and contact information of the Member who concurred with
this professional opinion;

2.

An explanation as to why disclosure to affected parties has not occurred.

Step 3
Receive and act upon the counsel and assistance provided by OPPI, which may involve consultation
with an Ethics counsellor, in conjunction with other civil or criminal independent legal advice, if any,
that the Member in his/her sole discretion considers appropriate in the circumstances.
The procedure outlined above should be followed in all cases so as to ensure a consistent approach in
handling situations respecting disclosure of personal interests that have or may affect or be
influenced by a Member's actions, presence or work.
Following this process will maintain the integrity and competence of the planning profession, and is
proffered as due diligence on the part of the Member.

3. Caveats
a)

A departure from the approach suggested above is not recommended, it could be considered
unprofessional and could be grounds for disciplinary action.

b)

Nothing herein shall diminish the requirement of compliance with the Professional Code of Practice of
the Institute.
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c)

Disclosure in order to protect the public interest should be strictly on a need-to-know basis and public
information may be limited to the essentials required to recommend mitigation measures and ensure
awareness in persons who may wish to take remedial action.

d)

A Member's contract for services or retainer letter should address that in the event that the Member's
professional obligations conflict with the requirements of the client, the Member's professional
responsibility shall govern.

e)

In the event that the professional planner belongs to two or more professional organizations,
compliance with the dictates and performance obligations of each where engaged, is expected. In
acting in the capacity of a professional planner, whether in a direct or incidental capacity, the Member
is obligated to respect all standards applicable in the circumstances, including any higher standard or
obligation, in the case of overlaps or conflict. In all such cases, it is the duty of the professional
planner to meet or exceed the requirements of the Ontario Professional Planners Institute Code of
Professional Practice.
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Ontario Municipal Board
Commission des affaires municipales de l’Ontario
ACKNOWLEDGMENT OF EXPERT’S DUTY
Case Number

Municipality

1. My name is………………………………………………………………………(name)
I live at the …………………….………………………………………..(municipality)
in the……………...….……………………………………………..(county or region)
in the ….....……………………………………………………………….….(province)
2. I have been engaged by or on behalf of…....………………………………(name of
party/parties) to provide evidence in relation to the above-noted Board proceeding.
3. I acknowledge that it is my duty to provide evidence in relation to this proceeding
as follows:
a. to provide opinion evidence that is fair, objective and non-partisan;
b. to provide opinion evidence that is related only to matters that are within my
area of expertise; and
c. to provide such additional assistance as the Board may reasonably require,
to determine a matter in issue.
4. I acknowledge that the duty referred to above prevails over any obligation which I
may owe to any party by whom or on whose behalf I am engaged.

Date…………………………

…………………………………………………………….
Signature
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Rethinking the Public Interest
as a Planning Concept
by Jill Grant

Summary
Planners traditionally turn to the public interest as a way of legitimating their advice and activities. Is that appropriate?
Some authors say the concept is an illusory ideal. Some suggest that the public interest has typically been linked to the concerns of the
powerful. Others believe that experts can define it. A few argue that meeting the needs of the most vulnerable serves the common good.
What are planners to do?

Sommaire
Traditionnellement, les urbanistes invoquent « l’intérêt » public pour légitimer leurs conseils et les activités. Est-ce convenable?
Selon certains auteurs, la notion même est un idéal illusoire. Certains laissent entendre que l’intérêt public a typiquement été lié aux
préoccupations des puissants. D’autres sont d’avis que les experts peuvent le cerner. Quelques-uns affirment que la satisfaction des besoins
des plus vulnérables sert le bien commun. Que doivent faire les urbanistes?

ur professional Code of Practice
says that planners “acknowledge
the inter-related nature of planning
decisions and their consequences for
individuals, the natural and built
environment, and the broader public
interest.”1 When prospective members of
CIP take the oral entrance exam, they
often face questions about the public
interest. As planners, how do we
understand and use the concept?

O

While the question is fundamental to
our profession, the answer is far from
simple. In the early years of modern
town planning, we enjoyed considerable
consensus about the common good.We
no longer find such certainty.Today we
recognize and embrace diversity.The
realities of contemporary practice make
us rethink our understanding of the
concept of the public interest.We
increasingly see the public good as an
abstraction: necessarily fluid, tenuous
and context sensitive. Our conceptualization of the public interest is inevitably
framed by a particular space and time.
It reflects cultural, professional and
personal values.What one generation
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defines as “the common good” may not
hold for subsequent generations.

The Public Interest in History
Formal definitions describe the public
interest as the objective of duly
authorized governments carrying out
activities necessary to the welfare of the
community. Closely associated with the
professionalization of the civil service,
the term gives those working for
government an ideal to serve. Although
critics argue that government aims too
often reflect the interests of capital or
social elites, the machinery of the nation
state alleges that decisions reflect the
common good of all classes.2,3,4 The
public interest means more than the
sum of competing interests, or even
some way of “balancing” competing
interests. It provides the ultimate ethical
justification for the demands of the
state on the individual.The public
interest becomes a unifying symbol and
social myth.
By the 1960s, the profession faced
challenges to particular definitions of
the public interest. In recent years, we

ask questions about the merits of the
concept itself.Yet, in practice, the public
interest remains rhetorically significant.
Used in discourse and debate as a way
to explain and justify recommendations
and outcomes, the concept provides a
theorem for expert advice, and a
calculus for the distribution of benefits
and costs. Unfortunately, we cannot
demonstrate the public interest through
any straightforward formula.
The public interest is an essentially
contested concept: people agree on its
significance, but dispute its meaning and
content.5 Some argue about how to
identify the public interest while others
claim it does not exist.

The Public Interest as Myth
Conceptualizations of the public interest
appear within a particular constellation
of values in time and space. In the
1950s, a broad popular consensus saw
the public interest as growth and
progress. Planners helped to redesign
cities to accommodate rising affluence.
We advised governments to tear down
blighted neighbourhoods, rebuild civic
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centres and accommodate the poor in
upgraded public housing.We separated
pedestrian and vehicular traffic. Our
profession praised the resulting projects.
Today we recognize that those solutions
spawned new problems: urban sprawl,
traffic gridlock, sterile landscapes.The
failure of urban renewal and public
housing projects exposed the fallacy of
the post-war conceptualization of the
public interest.Values change.
Since Paul Davidoff introduced the idea
of advocacy planning, planners have
acknowledged multiple interests.6,7 The
civil rights and feminist movements
helped planners recognize the political
context of our work. Advocacy planning
involves the radical assertion of
difference. It denies a single “public”
interest while illuminating political
choices. Each decade brings new players
with their own views about what serves
the public.
Although at one level planners accept
competing interests as equally valid, we
continue to appeal to the public interest
when we need to offer advice or make
decisions. As conventional conceptions
of the public interest floundered,
planning theory turned increasingly to
examining the planning process.
Mainstream planning theory worked
toward developing a framework for
articulating options that could serve the
common good. If planners could no
longer claim to have the skills to ferret
out the public interest, then we would
focus on helping community members
to define it.

The Public Interest as Process
John Friedmann8 shifted attention to
planning as a form of mutual learning
where the process is as important as
the outcome. Others have extensively
developed and refined these ideas
through the last three decades.
Forester9 argues that planners serve the
public interest by open, honest and
transparent communication in their
dealings with the public and decision
makers. Planners have the responsibility
to inform, illuminate and listen—to help
people achieve their own ambitions, and
to speak truth to power.

In recent years, collaborative planning
theory has gained adherents.10 It
suggests that stakeholders work
together to define the public interest.
Planning involves finding open and
productive ways to resolve differences
and find win-win scenarios. In this view,
the consensus outcome represents the
public interest.
Process views of the public interest
define the role of the planner as
facilitator. Strategic planning initiatives
built on the concept as governments
redefined their approach. However, in
recent years we see concerns raised: if
planners are merely facilitators, then
what is our independent professional
expertise? Planners’ desires to strengthen
professional standing through title
restriction and licensing has brought
renewed concern about clarifying the
public interest.

The Public Interest
as Substance
Substantive theories assume that the
public interest exists and that trained
experts can recognize it. Such theories
expound planning principles that
promise good communities or healthier
futures. As experts, planners define the
public interest through applying the
preferred planning principles.
The most popular of these normative
planning theories are new urbanism and
smart growth.11,12 They define good
urban form as a common benefit.They
see the public interest as served by
designs that include mixed use, compact
form, reduced concentrations of poverty,
transit orientation, and pedestrianfriendly and connected streets. Such
principles currently dominate new
planning documents in Canada.
Substantive normative theories are
popular with planners because they
offer clear formulae for professional
expertise and authority. As history has
proven, however, they are subject to
debate and displacement. Even where
consensus makes them popular at one
point, as times change they lose favour.
Unexamined normative theories
promote particular values as if they
were universal values. In so doing, they
elevate some interests while demonizing
other views.

The Public Interest as
Process and Substance
Planning has had a small radical theory
movement within it for decades. Radical
planning defines the public interest as
overcoming the hegemony of the
powerful by putting the needs of the
most disadvantaged to the forefront.
Creating a just society, some say, serves
the public interest.7,13 Good communication
and good form are not enough to
overcome unequal power.The radical
planner’s role is a controversial one: a
guerrilla in the bureaucracy, fighting
oppression.That few practitioners select
this option is not surprising.

The Public Interest in Practice
Can planners serve the public interest?
As community advisors, we must make
our values explicit and illuminate the
ethical choices embedded within
planning outcomes. Planning involves
political choices about the disposition of
land, facilities and resources.The
outcomes are not necessarily win-win.
Consensus is not always possible.
Resources are increasingly limited. Our
role involves exposing issues and
options for those who make decisions
and to those affected by the decisions.
Our professional credibility depends on
openness about our assumptions and
transparency in process.We do not
serve anyone’s long-term interest by
presuming that we know the formula
for the good community.
Does this mean that planners cannot be
leaders or visionaries, that we are stuck
being process technicians? Not necessarily.
But if we seek to implement a personal
or professional agenda, then we are
ethically obliged to do so explicitly, not
behind a cloak of imputed “public
interest”.We must be clear about why
we believe particular strategies are
timely to achieve explicit community
aims—and we must prepare to have
history prove us wrong.
Players in the planning process often
advocate their own normative positions
as the public interest. Ultimately,
however, outcomes are political choices.
Tearing down poor neighbourhoods for
redevelopment seemed a popular
political choice in 19th-century Europe
and again in 20th-century North America.
Planning organizations have recently
awarded prizes to those who designed
Summer/Été 2005
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new urbanist schemes to rejuvenate
public housing projects by mixing in
market housing. In the United States,
new urbanist planning principles have
created beautiful new districts while
facilitating the net loss of some 60,000
public housing units.14 It is clear that
neighbourhood renewal serves some
interests, while hurting others. Planners
who define the public interest in
physical terms without considering the
social repercussions of actions reap the
whirlwind.

Feel free to debate the public interest
with community members and
colleagues, but recognize the challenges
inherent in using it to defend any
particular position. ■

Jill Grant, MCIP, is Director and Professor,
School of Planning, Dalhousie University. She can
be reached at: jill.grant@dal.ca
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Are You Wearing Two Hats?
By the Professional Development and Practices Committee

D

o you belong to more than one professional organization? Are you also a
landscape architect, school trustee,
engineer, lawyer, board member or member
of a Committee of Adjustment? This “dual
membership” can give rise to conflicting obligations between professional organizations or
associations arising from their differing Codes
of Conduct or Practice. You need to consider
the following information.
Several years ago, OPPI’s Professional
Practice and Development Committee began
developing Standards of Practice. The purpose
of these Standards is to further educate,
advise and give direction to our members by
expanding on how we should carry out our
practice. To date, four Standards of Practice
have been approved by Council.
The Discipline Committee has recently realized that Professional Planners may not fully
understand how our Code of Practice applies
when a member holds standing in two or more
organizations. There may be instances where
codes of practice differ or conflict. As a result,
modifications to the Standards of Practice for
Independent Professional Judgement, Disclosure
and the Public Interest, and Conflicts of Interest
have been prepared and approved by Council.
These modifications act as an advisory for the
member to consider the planner’s responsibility
and to resolve conflicts by maintaining compliance with the OPPI code.
The direction for OPPI members of these
modifications is to remind the professional
planner of his or her obligation to provide
excellence in service and observe the primacy
of the public interest. As such, an OPPI member is required to observe OPPI’s Code of
Conduct. When acting in the capacity of a
professional planner, an OPPI member is
obliged to respect the standards of both

Serving (cont. from page 16)

work is good as OPPI is also participating in a
Canada-wide re-examination of what it means
to be a planner. Also, the province’s interest in
planning policy is high at the moment.
A feasibility report on this initiative is
scheduled to be tabled at OPPI Council by
the spring of 2010.

Marilyn Radman, MCIP, RPP, is Director of
Professional Practice and Development, and
Manager, Development Planning, with
Niagara Region. She can be reached at
marilyn.radman@niagararegion.ca.

organizations. In the event of a conflict, the
professional planner is to meet or exceed the
requirements of the OPPI Code.
A planner holding membership in the
Institute is subject to complaint and discipline
proceedings under the OPPI Professional Code
of Practice. To protect the member’s interests,
he or she must meet or exceed that standard
whether or not membership in another organization establishes a different standard.
For example, the OPPI Professional Code
of Practice, Section 2.3 states that a planner
must “not perform work outside of his/her
professional competence.” The same planner
may be a member of the Professional
Engineers of Ontario or other organization
with a code of conduct, such as an education,
committee of adjustment or hospital board. If
any of those organizations establish a standard
of educational experience, such as a certificate, in a subject area of practice, the professional planner must consider his or her ability
to offer advice or provide services in relation
to that subject matter in issue. Requirement
of a formal certificate of competency by one

organization does not preclude the planner
from acting in his or her professional capacity
in respect of that subject matter in the
absence of a certificate, unless the work is
outside the realm of the members’ sphere of
the professional competence. The advisory
reminds members, in performing functions as
a professional planner, to meet or exceed the
standard defined by the Institute in the individual’s own training and with respect to peer
performance levels.
Professional planners are being alerted to
the responsibility and accountability they
accept in holding membership in organizations
with accountable standards. For the professional planner, while another organization may
hold a standard higher or lower than that
expected by the Institute, the revisions to the
Standards of Practice require the planner to
meet or exceed the professional Code of
Practice of the Institute.
A conflict can occur only where the adherence to one standard negates that of another.
The modifications clarify that the Institute’s
standards apply when a professional planner is
engaged in planning matters. The Standards of
Practice give further direction as to how to
mitigate real and apparent conflicts should
they occur. The revised Standards of Practice
can be found on the OPPI website.

Response to Letter to the
Editor from Vladimir Matus

I

wish to respond to the matter raised by Vladimir Matus regarding the renewal of OPPI/CIP
membership for Retired Members. As I have attempted to clarify on several occasions in
the past via e-newsletter, the Journal and private correspondence with numerous members, the process for the renewal of membership status by Retired Members resulted
from complaints from members of the Institute regarding individuals who had applied for,
and been granted, Retired Member status who were actively engaged in the practice of
planning.

Our first approach was to speak to the individuals involved personally to request that they
take the appropriate steps to resolve the matter. However, as the number of complaints
increased, all members applying for the renewal of their Retired and Non-Practicing status
were asked to certify by signature that they were not engaged in planning practice. The
OPPI By-law is quite clear. Membership in any corporate class must be renewed on an
annual basis. It is not automatic.
I appreciate the concerns raised by Mr. Matus and I understand the sense of inconvenience
that many feel has resulted from this approach. Please accept that if this was an isolated
matter the Institute would have responded by an entirely different means. Our preference
certainly would have been to not have to deal with the issue at all.
Ronald M. Keeble, MCIP RPP
Registrar, OPPI
OPPI NOTEBOOK 17
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successful consultation wondered about the
factors that lead to success, we should continue to ask this question of ourselves and our
Institute. We should involve ourselves in the
discussion, participate in CPL, be familiar with
our Code of Practice, attend our annual conference and keep in touch with the university
programs from which many of us graduated.
Through these actions you can help shape the
appropriate role for OPPI in this and other
areas in the years ahead.

Dr. Wayne Caldwell, MCIP, RPP, is
President of OPPI. Wayne is a professor in
Rural Planning & Development at the
University of Guelph. He also has a careerlong affiliation with the County of Huron.
He can be reached at
waynecaldwell@hurontel.on.ca.

Serving the Public Interest
Marilyn Radman

F

ifteen years ago this December, the planning profession took a major step forward with the passing of the OPPI Act.
This step was hailed by planners across
Ontario as government recognition of planning as a profession and that those who practice planning as professionals possess certain
skills, experience and knowledge. We should
celebrate this anniversary by reflecting on the
significance of this step and the advances in
our profession since that time; and most
importantly to recognize that once again, it is
time for our profession to consider taking
another large step forward by investigating

The following members have resigned
or been removed from the roster
The following Full Members resigned
in good standing from OPPI for the
2009 membership year:
Peter C. Boyer
Helen Bulat
Brian Carney
P. Craig Emick
Arndt W. Guenther
K. Wendy Johncox
Donna F. Lue
James R. McKenzie
Len R. Miller
Nancy L. Morand
Ronald R. Nault
Allan P. Rezoski
The following Full Members have been
removed from the roster for non-payment of membership fees for 2009:
Rima Ammouri
Robert Blazevski

James M. Collishaw
Larry D. Cotton
Heather L. Hood
J. David Hulchanski
Tamara J. Kerbel
Caroline Kirkpatrick
Francois Loiselle
Judith I. McKenzie
Mark E. Thompson
Peter J.T. White
The By-laws of OPPI requires that this
notice be published in the Ontario
Planning Journal. The notice is accurate at the time of going to press.
For questions regarding membership,
please contact
Christina Edwards, Membership Coordinator, at:
416-483-1873 Ext. 222,
1-800-668-1448 Ext. 222 or at
membership@ontarioplanners.on.ca

the feasibility of regulating the planning profession through provincial legislation.
At this point, some readers may be wondering why we need new provincial legislation,
since the OPPI Act is already established. The
powers of the OPPI Act are extremely limited.
They grant full and retired OPPI members the
right to use the designation Registered
Professional Planner (RPP and RPP Ret.) and
specify that only those that have fulfilled the
academic, experience, and examination
requirements prescribed by OPPI’s by-laws
may do so. However, the OPPI Act applies only
to OPPI members. It does not establish regulations for the planning profession as a whole,
nor does it stop nonmembers from calling
themselves professional
planners.
The Act distinguishes
planners from other
professions—in a negative sense. Engineers,
lawyers, foresters and
accountants, among others, have legislation that
Marilyn Radman
regulates their profession
and sets standards and
controls. Without belonging to their college
you can not call yourself an engineer, lawyer,
forester, etc. Standards are set for these professions and the public knows that when they
hire a professional engineer, that the engineer
meets those standards. Sadly, the same can
not be said about all professional planners.
It is suspected that this is the reason that
planners have been “caught” by the requirements of the Access to Justice Act, and why
OPPI members specifically (not professional
planners) have been given an exemption—
albeit temporary—from having to obtain a
paralegal licence. Clearly we are not quite
there yet as a profession.
We need to ask ourselves how the public
interest is being served, and what it will mean
to our profession if we are successful in
securing a Public Act regulating all professional
planners practicing in this province. This investigation must also consider what should be in
this legislation and what other legislation, such
as the Planning Act, should be amended to
reflect the new legislation.
OPPI Council created a working group to
investigate the feasibility of provincial legislation. With the help of a government relations
firm, the working group has begun to answer
these questions and others. The timing of this
(Cont. on page 17)

OPPI NOTEBOOK 16

240

